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uses the term 'consequentialist' for this approach. The second is neither 
maximizing nor impersonal; the chapter uses the term 'deontological ' for 
this second approach. 

The chapter addresses the role ' intent' can play in each category. The 
chapter then draws out implications for the Grokster case, arguing that the 
Court neither fully explored the consequentialist issues, nor provided an 
adequate account of its nonconsequentialist approach.3 The chapter then 
draws on a deontological strand in John Locke's theories of property to 
see what might be said in defense of the Court's approach in Orokster. It 
concludes that Lockean theory fails to provide a justification for the Court's 
approach, and that the critics (notably Tim Wu) are right. T he Court's mode 
of analysis in Grokster still stands in need of justification. 

CONSEQUENTIALISM 

The overall topic of this chapter is to examine the moral implications that 
computers and the Internet hold for copyright. At first, this seems like an 
odd question. We think of morality as independent of happenstance, so how 
can a change in technology alter one's moral judgments about whether a 
given act is wrong or right? 

One response is to examine whether one's moral judgments are indeed 
indcpendeut of circumstance. There is a species of morality, consequen
tialism, which m akes the rightness or wrongness of an action depend on 
outcomes. One is even tempted to say that for consequentialists (such as 
Benthamite utilitarians") morality is totally dependent on circumstance. 

But that would be an overstatemen t. Consequentialists must answer cru
cial questions whose answers cannot be ' read off factual reality the way we 
can ' read off' the color of paint simply by looking at it. For example, consider 
this question: what kind of consequences should count (pleasure? progress? 
what about sadistic pleasures, or material progress that dehumanizes?). Such 
questions are answered by moral reasoning. Although the reasoner's con
ditions of life (some of which will be happenstance) will inevitably color 
her moral reasoning, circumstances do not 'dictate' what their moral signif
icance or insignificance will be - the reasoner chooses which circumstances 
will count, and why. 

$ In stipulating these defini tions, I follow an old pattern: 'For the last two centuries ethicists 
have focused, almost exclusively, on just two theoretical possibilities: deontology [i.e., agent
relative nonconsequentialism] and utilitarianism [i.e., agent·neutral consequentialism]' 
(Portmore 2001, p. 372). The landscape of today's ethical theory is of course more com
plex. Nevenheless, these two classic possib ilities will suffice to illuminate the unsatisfactory 
nature of the rea'IOning in the Oroluter decision. 

4 Although there are nonutilitarian consequentialist theories, this chapter will generally focus 
on Benthamite utilitarianism. 
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party- perhaps an Internet service provider, perhaps an entity like Napster 
or Grokster- possessed of some potential leverage that could be exerted over 
the controverted activity. Nevertheless, under 'agent-relative' approaches, 
the fact that the third-party technology provider could be located, and was 
well situated to change copying behavior, would not in itself justify a duty on 
the technology provider; additional questions about what constituted good 
grounds for responsibility would need to be asked. 

By contrast, under an 'agent-neutral' theory, the questions would be com
plex also, but much of the complexity would be empirical in nature; moral 
duties and rights would be arranged according to how best to achieve a 
chosen goal. For example, if the goal was to encourage authorship, and if to 
accomplish this goal peer-to-peer copying had to be discouraged (a big and 
controversial 'if), then under an agent-neutral approach, moral duties to 
monitor or to pay might be placed on the third-party technology provider, 
or even on a more distant enthy, if somehow that entity had the power to 
con trol copying. 

For an example of such distant entities, consider Guido Calabresi's obser
vation about who should bear the costs of automobile accidents. Judge 
Calabresi noted that if an 'arbitrary third party, e.g., television manufac
turers', were somehow situated so that they were the people best able to 
e ffectuate accident-avoiding precautions, from a consequentialist perspec
tive it would be appropriate to put liability for auto accidents upon the tele
vision manufacturers rather than upon speeding drivers (Calabresi 1970, 
p. t 36). 10 Similarly, if speeding drivers, or any other third party, were some
how situated so that they were the people best able to encourage the compo
sition of art works and computer programs, a consequentialist might argue 
for giving copyright ownership to them rather than to auth ors. 

It strains our credulity to imagine that this could happen. Even if drivers 
could somehow bribe or threaten artist'> and programmers to work harder, 
giving copyright ownership to drivers is less likely to be productive than 
giving copyright ownership to the people who make the works of author
ship. But our incredulity at possible results does not mean that Benthamite 
consequentialism is wrong. 

To the contrary: according to followers of Jeremy Bentham, it is just the 
low odds of such bizarre possibilities (such as te levision makers having more 
ability to control traffic safety than drivers do, or drivers having more ability 
to control television content than 1V producers do) that create our senses of 
expectation and incredulity. The likely coincidence between consequential
ist result and commonsense notions of responsibility, Bentham would say, 
makes us miss the consequentialist basis of our commonsense notions. Thus, 
lhose notions may be conditioned patterns of stimulus-response, rather than 

1° Calabrcsi ( 1970, pp. 136-152) goes on to explain why such an 'arbitrary third party' is 
unlikely to be appropriately situated for such imposition of liability Lo be effective. 
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According to most accounts, Picasso was a compulsive creator. His hands 
would turn out paintings, sculptures, collages, and prints, so long as he 
had shelter, supplies and enough energy to work. Let us say that sale of 
his individual art works would give him enough money to cover these basic 
needs. Should the law give him also the right to profit from people copying 
his works? 

Commonsense notions of desert suggest that the answer should perhaps 
be 'yes'. Yet, from a consequentialist perspective, giving Picasso a right to 
control copying would not, ex hypothesis, make him work any harder or 
any more creatively. Further, giving Picasso that right would cause fewer 
copies to be distributed (and to bring less joy or insight) than would occur 
in the absence of giving him such a right. Therefore, a consequentialist 
might argue that, so long as an absence of right in Picasso didn't demoralize 
other artists into lessening their production •1 and, so long as the institu
tional costs of distinguishing the Picassos from ordinary creators were not 
too high, a prosperous compulsive creator such as Picasso should not have 
copyright. Putting Picasso's various collocations of shape and color into the 
public domain immediately, for purposes of inexpensive copying and adap
tation, would make the society better off than would giving Picasso copyright 
in them. 

For the consequentialist, then, the key question is, what rule (or choice of 
act) will make for better results? The perspective is looking forward, rather 
than looking backward at who has done what. 

Thus, the copyright consequentialist begins not by asking questions that 
look backward, such as, 'Who created this work of art?', but rather questions, 
such as this, that look forward: 'To whom should we give rights in this if we 
want to encourage creativi ty in the future?' or 'How should we allocate 
rights in this if we want to encourage happiness (or economic prosperity, 
or reciprocal respect among creative people and their audiences, or some 
other notion of the good)?' 

drivers to take care - by, for example, making those people bear any costs resulting from 
colliding with the bad driver. One might imagine requiring the bad driver to post a badge 
of identification on his car that alerts others, that here is someone who won't have to pay 
damages. Of course, this might not work out beneficially in practice for a multitude of 
reasons - not least because third alternatives, such as confiscating the bad dri\·er's car, may 
be far more effective in reducing accidents than would relieving the compulsively bad driver 
of the responsibility to pay damages. But the counterintuitive example - that the worst driver 
might be the one we'd relieve of a duty to pay damages - suggests the kind of umethering 
from usual notions of desert that consequentialism can cause. 

'
4 Frank Michelman ( 1g67, p. 1165 ) has suggested that utilitarians may protect rights more 

stringently than some other varieties of moralists because what happens to an individual 
can demoralize (i.e., reduce the effectiveness of positive incentives on) onlookers. A demor
alization argument might support giving Picasso a copyright, not for his own sake, but for 
the sake of the audiences who might benefit from the arts to be produced by persons who, 
observing Picasso's fate, will be disheartened. 
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The Hegelian and libertarian approaches lie ou tside our current scope. 
A primary issue for copyright today is how to allocate reward and control 
between creative generations. John Locke is the theorist who most explic
itly addressed what rules should govern th e relationships between an early 
appropriator who takes some of the common for himself and a later comer. 

Many nonconsequentialist approaches would impose on the public some 
duties not to copy. Probably most observers have little problem with the 
argument that authors and inventors deserve some reward, and that, at least 
under some circumstances, users have some moral du ty to provide reward, 
even if no contracts exist. As has often been obser ved, the larger problem 
is going from a moral claim to reward, to a moral claim to full property 
rights. 

As Edwin Hettinger has argued, if a group of people arc trying to lift an 
automobile, and another comes over to assist, shou ld the last person get all 
the credit if it is his addition that makes it finally possible to lift the car?48 

Hettinger's analogy is imperfect, yet it has some 'fi t '; as the last-comer built 
on the efforts of the other participants, all creative people build on what 
came before. 

The usual term for the common heritage which all people are free to use 
is 'the public domain'. Consider how much each musician and other artisc 
builds on his predecessors - on the people who invented the artistic genre 
the artist works in, the instru ments the artist plays, the familiar patterns 
of chord changes that a new composer of popular music adapts to her 
own uses. Given all that, how can it be said that a musician or composer 
is morally entitled to 'own' the mixture of new and old which he calls his 
work of auchorship? Might the public morally own most of what musicians 
and com posers call their own? 

T he issue of 'how much credit' or reward is deserved is sharpened by 
exami ning the issue of whether natural rights and d uties constrain individ
uals in how they use the common . Whether or not such constraints apply 
is usually stated in terms of whether no one owns the scientific and cul
tural heritage on which creative people build (which would be to charac
terize it as a 'negative' common), or whether everyone owns that heritage (a 
'positive' common) (Drahos 1996, chapter 3; Thomson 1976, p. 664).49 _If 
we all own that heritage, then arguably we all should have some rights in 

what the heritage produces. lf so, a private right of ownership that excludes 
other commoners would seem hard to justify, except in the un likely event 

·18 'A person who re lies on human intellectual h istory and make8 a small modification to 

produce something of great value should no more receive what the market wi ll bear than 
should the last person needed to lift a car receive full credit for lifting it' (Hettinger i9S9. 
p. 38). 

-19 But sec ShifTrin (2001, p. 149), who suggests that the proviso 'could as easily ha\'e been 
posited from a no-ownership staning point - motivated by concerns of fairness about who 
should come 10 own the unowned'. 






























