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READINGS IN LaAW AND DEVELOPMENT

CHAPTER XIF o

CONFORMITY INDUCING MEASURES AND A CASE STUDY: THE BANKRUPTLY LAW

~=aQe--
INTRO DY cT7 6
Having defined the behavicur of a rale-occcupant that the

law-maker desires. the ta=l' becomes to devigqe a leg;islative
program likely to induce that behaviour at an acceptabie cost--
that is, a prograr that lies withkin Government’s capacity te
implement. Traditionally, this introduces issues of formulating
and implementing sanctions. In conditions of development,

however, that word doces not adequately capture the concepts

necessary to deal withk the questiocn. Instead. we use here the

words "conformity-inducing measures". In Part I, Section A we

present some general theories of canformity-inducing measures; .n

Section B, we briefly catalogue the range of conformity-inducing .

measures commonly used in  legislaticn i the United States. In
gart II we examine the Rankruptcy Law as a problem in conformity-
inducing measures. - -
This chapter puts forward an unexpected thesis for one that
discusses thecories of conformity-inducing measures. Most-such
theories purport to instruct the draftsman concerﬁing the
circumstances when it will become appropriate to use rewards,-
punishments, raundabout or educative measures to \induce the
prescribed behaviour, consiagering only the inherent nature of the

particular measures inveolved. By caontrast, we think these

materials support the following propositiont ébnformity—inducing
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PART 1
THEORIES OF CONFORMITY-INDUCING MEASURES
A. GENERAL THEORIES

1. SEIDMAN’S THEORY OF CONFORMITY-INDUCING MEASURES



seidman, State, Law and Development (1978)
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CONFORAMITY-INDUCING MEASURES

-

After explaining existing behaviour, law-makers must use the IOMQ&dn
to restructure the arena of choice to Influence role-occupants to béhaé

In new and more desirable ways. Often law-makers assume that coerclon
alone can accomplish that objective, Myrdal argues that “There ls little
hope tn South Asla for rapld development without greater soclal disci-
pline, which will not sppear without general laws and regulations

backed by compulsion.’ Here | discuss the Inadequacy of such traditional
sanctions in development and suggest an alternative schema.

I Concept of Conformity-Inducing Measures
A. The Traditional Deflnition of ‘Sanctions’

Two core meanings pervade lawyers’ uses of the word ‘sanctions’:
Sanctlons come {rom courts, and consist mainly of palns and penaltles.
Blackstone observed that ‘with regsrd to the sanction of laws, ot the
evll that may sttend the breach of public duties, it is observed, that
human legistators have for the most part chosen to make the sanction of
thelr taws rather vindicatory than remunatory, or to consist rather in
punishments than In sctual particular rewsrds’.? In jurisprudence the
word ordinarily refers only to punishments for breach of a rule.® The
core conception hss both Institutional and Ideological sources. A truly
sutonomous legal system would clearly use courts to impose sanctions,
Puring the nineteenth century hardly any other formal sanctioning
institutions existed. Courts had virtually no capacily to order any
except negative sanctions, They lacked power of the purse. They had no
available sdministrative machinery except police, gaolers and sheriffs.
Using these, they could only punish.* The traditional definition found
nourishment in nincteenthcentury bellefs. First, if law reflected
custori, and custom reflected values, then the law too must reflect
values. Punishment thrests should Induce the occasional, badly brought
up deviant to behave properly. Second, analyticsl positivism defined
law a3 8 cominand. A command differed from ‘other significatlons of
desire by this pecullarity: that the party to whom It Is directed Is liable
to evil from the other, In case he comply not with the desire.’ Law In
this sense implied punishment 3

ii Ideology created a sort of word fetishism. No rule became

i

‘law’ unsupported by sanctions, that Is, by punishment. Therefore,
every law needed related threats of punishment. So deeply ingrained
was (and 1) this notion, that pollcy-makers frequently left the question
of sanctlons to the Parliamentary Drafisman’s discretion.* When
Myrdal proposed coerclon to cure ‘soft’ development, he succumbed to
the same word fetishism, Punishment as a behaviour-Inducing measure
at best can effect only Incremental change. It implies a particular model
of soclsl change.

I have already argued? that activity becomes institutionalised when
soclety's various repetitive behaviour patleins serve up net rewards for
the participants, taking each of their arenas of cholce as unchangeable.
In consequence, most people come to sccept the existing normative
system as right and proper. They do not need threats of sanction to

‘obcy.

Negative punishments can best enforce already institutionalized law,
They function merely to nudge Into conformitly the occasional deviant.
Arnold Rose hypothesized that ‘the usual punlitive sanctions of fine or
Imprisonment are likely to be more effective where the prevailing
behaviour of the majority of the population Is already in accord with
the goals sought by the statute’.® Punishment therefore becomes the
sanction governing elites and classes choose to malntaln the starus quo,

The contrary also seems true, Punitive sanctions probably will not

change behaviour If deviance arises because the individual's insUtutional

environment, legal sanctions aside, regulatly rewards disobedient be-
havlour. Socleties rarely have sufficlent resources to impose the massive
punishments required to induce radically changed behaviour by negs-
tive sanctions alone. Those sanctions Instead will produce malnly eva-
sion, antagonism or withdrawal.”

The lsws concerning cash crops In Tanzants present an example.
Practically every local District Councii in Tanzanla had a by-law,
reflecting the Iste colonial policy, requiring farmers to grow cash crops.
The North Mara District Council (Cultivation of Agricultural Land)
By-Laws, 1966, for example, required each farmer to cultivate st
least two actes of cash crops. Since few Tanzanlan farmers worked
more than four acres, the Ordinance bore heavily on small peasants, It
carried only negative sanctions (Shs. 500 fine, or six months imprison-
ment). Despite these harsh sanctions, the ordinances failed. If a market
for cash crops flourished, farmers needed no ordinance to grow them.
On the other hand, jailing farmers for (ailure to sow a cash crop that
the soil could not support, or which had no market, became pointless
and unenforcesble, Economic Institutions such as marketing facilities,
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seed and other technological inpuh, and the avallability of financing
and credit determined whether farmers grew cash crops, not the law.
The threat of crdminal punishment could not coerce farmers to do
what, without these supports, seemed qulte mad. .

Laws likely to Induce development, however, address lssuea fuch ns
did these Tanzanian ordinsnces, rather than those ofconven(fbna}.nw»i"“
rules, that usually only retnforce dpproved, established behaviour. Far
from relnstitutionallzing custom, development looks to Inducing new
. and unaccustomed ways of life. Development cannot succeed unless
the state somehow Induces role-occupants to comply with new rules;
but that states a mere tautology. Development is new roles and new
behavlour. Limiting available means, however to compulsion and
coerclon (ss Myrdal seems to do), only gusrantees either that the new
rules will remaln Immured in the statute books, ot that they will look
only to incremental change.

Ctznmgnlty-lnduc!rff Measures

B. ‘Conformity-Inducing Measures’

The soclotogical literature contalns broader deflnitlons of ‘sanctions’.
Schwarlz and Selznick defined It a3 a court-Imposed change In the life
conditions of a role-occupant.™! This definition, restricted to court
sctlon, omits sif the other institutions through which the state might
act to affect cholce. Schwartz elsewhete proposed a different defini-
tion, sulted to his study of sanctioning processes among lIsraeli kibbutz,
He defined ‘sanctions’ as ‘the administration of galn or loss to an actor.
Sanctlon Is positive when It results In galn for the sanctioned, and
negutive when It results in loss.''? This deflnitlon resonates with
Skinnerlan psychology, where operant conditioning serves the function
that Schwartz assigns the word ‘sanctions’.!® 1t lacks sufficlent breadth
for our purposes. Disobedience can arise for reasons apart from the
reward structure — fallure of communication, want of opportunity,
lack of capacity and so forth. To be useful, a definition of ‘sanctions’
must comprehend the entlre 1ange of potential legal solutions for all
possible causes of disobedlence. Moteover, officisls frequently sct to
Induce role-occupant behaviour defined only In policy, not In positve
law, Imprsonment for non-payment supported the poll tax in-colonial
Kenya. Government Imposed the tax, however, to compel Africans to
wotk for expatriste firms In the export enclave. Focusing attention
upon sanctions for fallure to pay the tax too easily blinds one to the
law's larger purpose. The meaningful questions about sanctlons con-
cern the interplay between whal government expects from the law,

~ and the activities it undertakes to get It.'* Schwartz's definition

Conformiy -inuucing nicusiuey

obscures those questions, W

Arens and Lasswell defined ‘sanctions’ as all messures to induce
compliance with legal norms.' This is at once too broad and too
narrow, for on its face it Includes private sanctioning but excludes
from consideration all prescriptions addressed (0 role occupants except
formal law, .

It seems better to abandon the word ‘sanctions’, snd instead use
‘conformity-inducing measures’ to lnclude the entlre rang-_of processes
the state uses to Induce obedlence. It goes beyond the activity ol Judges
and fallers, but excludes private responses to role-occupants’ behaviour.

1

M. A Typology of Conformity-Inducing Messures

The measures the state undertakes In order to Induce conformlty In-
varisbly arlse ss solutions to emergent troubles. Like alt solutions, they
should address explanations for the trouble in question,

I have already proposed a theory o state the varlables that deter-
mine obedlence to law:'* the rule and Its communication, opportunlty
and capacity to obey or disobey, rewards and distewards, problem.
solving processes and perceptions, tastes, role-self Images, Ideology and
other subjective factors. If the particular disobedience (or expocted dis-
obedlence) st Issue resulls from poor communication, the sensible
temedy will ensure the law's communlcation to its addressoes, not
administer » whipping. If the role-occupant cannot comply for lack of
skills, depositing him In a dungeon will not Increase compliance. If the
explanation for disobedlence focuses on the processes by which role.
occupanls decide to obey, the state ought to reform those processes,
not Impose fines or Imprisonment.

Our general model of law and development explalns behaviour In
part by the sctivity of state officlals. Where the official responds
dlrectly to the sctivity of the role occupant by levying punishment ot
giving a reward, his sctivity becomes a *dlrect measure’. To Induce cash
cropping one might punish those who refuse (as In the Tanzanlan ordi-
nances mentioned above), or reward those who do. Both sre ditect
measures,

Most officlal messures to change the srens of individus! chokes do
not aim directly at role-occupants, but st the varlous acton who com-
prise thelr soclal environments. Depending upon the ressons for dis-
obedlence, the solution for not growing cash crops might Improve @
communications to the farmer, teach him appropriate techniques and
skllls, provide festillzer, seed and credit, or ensure a market for his

crop. | denote any conformity-inducing measure for these sorts as @



‘toundabout’ messures."’?

A third sort of conformity-Inducing measure might be called ‘educa-
tive measures’. The actor's cholce does not depend merely on the
environment, but also on & host of subjective factors. Government
frequently sttempts to induce compliance by education, moral suasion,

_propaganda and the like. If law-makers belleve (as apparently \hay,qmwd.,..-

in the Ivory Coast) that polygamy subverts development, one mlgﬁ(
outlaw {t subject to various punishments.! A slower, but ultimately

perhaps cheaper solution might require an educational and propaganda '

campalgn to persuade people that polygamy is bad and monogamy
good. Finally, thie explanation for disobedlence may lie in the Individ-
ual's decislon-making process. Changing these processes 1 shall call
‘deliberative measutes'; this chapter does not discuss them.,

This catalogue reveals the nurrowness of the traditional definition -
of sanction. Direct, roundabout, educative and deliberative measures
can all afTect the role-occupant’s arena of choice. The traditional definl-
tlon Instead limits draftsmen to punishments. That confines the law-
maker to incremental change. For development, that Is too narrow by
half.

Here 1 discuss direct, roundsbout and a few educative measures.

111 The Limits on the Use of Direct Measures

Each of thess sorts of conformlity-Inducing measures has Its own advan-
tages and disadvantages, which constrain its utility In particular cases.
Together, these constraints make up a significant component of the
limits of the legal order’s capacity to effect soclal change. Just as
soclety limits the effectiveness of law by limiting its communlcation,
s0 does soclety lunit that effectiveness by limiting government’s cap-
acity to mount conformity-inducing measures. This section discusses
the Inherent limits of dlsect measures.

The Paradox of Punishment. Punishment follows disobedience. its
invocation confesses that In this case its threat (alled to induce con-
forming behaviour. The inadequacy of punishment arlses from this
fact, We deal with the criminal today, but impose a punishment that
has already proven itself insdequate. Classical theories of punishment
sdmitted this fallure, but punished anyway, either on mystical theoties
of retribution, or on squally mystical theorles that punishing this
individual would deter others by demonstrating that (in Holmes’
phrase) the law will keep its promises.!® Other theorles admit the
failure, and justify Incarceration a3 providing opportunity for suthoritles
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to rehabilltate the criminal — a notlon that assumes that crime @\Iy ’
stems from wrong but allersble attitudes and values.

Unlike punishment, rewards do not confess thelr own fallure, but
celebrate thelr success. Every time a court sentences a crhininal, it
publicizes the law's wesknesses. Every tiine the state pays s teward,
the payment advertises the sdvantages of obedlence. Rewsrds may
induce favoursble responses. Punishinents licquently only persuade
role occupants to make greater efforls to conceal thelr disobedlence.

Initiation of Interaction. With punishment, the state must ferret
out offenders. The Initlative lies with officlals, not with (Gle-occupants.
With rewards, the complying role-occupant must initiate the sanctioning
process by coming forward to clalm the reward. This differentlal ini-
tistive has several consequences. In order to punish, the state must
expend bureaucratic resources to uncover non-compliance. If only a
few will disobey, this may make sense. If, howeve, the law produces
a high rate of disobedience, policlng the rule may drain bureaucratic
resources, probably to no avall. ® Bureaucrats must live In society, and
they rarely enforce unpopular laws. On the other hand, where practi-
cally everyone obeys the rules, a reward system requires an unduly

. large bureaucracy to ferret out fraudulent claims. A bounty for kiliing

predators is appropriate only because only a very few people usually
clalm the rewards. If the number of bounty claimants grew very large,
the state might more cheaply punish those who did not hunt.

Development condltions usually create many disobedlent persons.
Rewards will therefore usually cost less to administer than punish-
ments. This has spectal Importance for countries with few tralned
buresucrats. Moreover, where the law threatens 1o punish a great
number of violators, sanctioning agents cannot enforce the law sgainst
every one. Whom they prosecute depends on official discretion.® Thelr
power grows correspondingly . Prosecutors and police frequently use
statutes forbldding fornlcation, adultery, soclal gambling and the like in
the Unlted States to harass polltical or other opponents.® Zambla's
political leadership will be sorely tempted so to use the Leadership
Code, which reaches a very great many people.?

Who Initistes the buresucrat-cllent relationship sffects their spparent
power over each other. By claiming s reward the role-occupant tiiggers
bureaucratic actlvity. The role occupant, therefore, feels that he
controls the administrator. With a punishment, the situstlon reverses.

A collaborative relationship can exist only when power scems equally
distributed, Obedlence most easily develops In 2 collaborative relation- @
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ship. Two-way communicstion also readily occurs In such a context.® -
Rewards encourage 1 collaborative relationship; punishments do not.
How much rewards structure particlpation depends upon role-occu-
pants appearing to control officlals by demanding tewards. To the
extent that a reward lles in the officlal’s discretion, the role-ocgupant
must petition for it, rather than demanding it from him. That of ctUiY»¢ =
undenmines the collsboratlve relatlonship. Participstion calls for entitle-
ments, not discretionary grants,

Nelther governments nor judges, however, will ordinarily make
rewards a matter of duty to pay. Statutes which permit rewards
typlcally make thelr payment highly discretionary.?® Constitutions
forbid the compulsory taking of property without compensation,*
but rarely forbid the granting of tax or other beneflts entlrely In officlal
discretion. The same courts that hold that a person has a ‘right’ not to
suffer punishment entirely at officlal discretion, will label a reward as a
‘privilege’.? Even procedural rights frequently hang on that distinction.
Both constitutions and the rules of natural justice™ extend a right to s
falr hearing before government disadvantages s person. Where, however,
government granted a reward (e.g. a licence to do buslness), judges have
labelled 1t s privilege, and placed It outslde both constitutionsl and-
common law protections.?

Inducement to Creativity. In general, punishments can easily sanc-
tion fallure to perform to a set standard. They adjust poorly to varying
levels of performance. Rewards, however, adapt easlly to a sliding scale
of performance. This fact, coupled with the Initiatlve accorded the role-
occupant by s system of rewards, makes drive, enthusiasm and creatlvity
more ll'ee’y under a reward than a punishment system.

Legitimacy. Punlshments for breaching an Innovatory rule appear lo
penallze role-occupants for pursulng what they see as thelr own
Interests. Rewards, on the other hand, appear to permit non-com-
pliance, but to reward the particular role-occupant who elects to obey.
Legitimacy demands that rulers appear to govern in the interests of the
governed. When a new law demands conduct at odds with customary
[olkways, 8 reward system permits the governor to appear to conform
to the folkways, while nevertheless using state power to Induce change.
The governor stems to sct only when the role-occupant desires that he
act. Rewsrds for compliance withinnovatory laws do not threaten
legitimacy; punishments do,

Punishment threatens legitimacy In another way. If government

- Conformlty-Inducing Measures

commands particular behaviour on pain of punishment, dlsobcdlenoeJ
too easily becomes confounded with deflance. Government places lts
prestige at hazard. If government merely announces that it will reward
desired behaviour, any Mailure of the law's addresses to clalm the
reward does not necessarily undercut legitimacy. Especially in Africa,
where legitimacy became a scarce good, governments might well avold
confrontstlon. 4
Under development conditions, the state likely secks to implement
Innovative, radical rules, although possessing scant reserves of either
bureaucratic resources or legitimacy. Development demands creativity.

A reward system seems typically to Induce changed behaviour at lower
costs than punishment,

TV The Costs snd Benefits of Roundsbout Measures

These measures operate directly upon one set of role-occupants to
affect the behaviour of another set. If government desires {o prevent
political leaders from engaging in private business, It can enact a Leader-
ship Code to prohibit them from so doing under threat of punishment.
Or, it might adopt roundsbout messures, such as nationslizing housing
(thus destroying the most abundant opportunities to violate the Lesder-
ship Code), or prohibiting banks from extending credit to leaders.
Roundabout measures usually serve to ensure obedlence to some
government policy unexpressed in formal law, Not seeing that direct
measures functionally serve the same purposes as roundabout measures
confuses much sanctioning theory. One can too easily ignore the lssue,
whether rules that directed bankers to Issue credit only to co-opera-
tlves, for example, Induced farmers to joln co-operatives, and study only
whether bankers obeyed the rule. The direct rule or regulation out-
dazzles the policy addressed 1o the farmers.

Conversely, every law that directs A to change his behaviour towards
B also restructures the environment of B, and hence becoines 2 round-
about measure affecting B's behaviour. This principle explains many
unanticipated consequences of laws.* In Soviet Central Asla during
the 1920s, the new revolutionsry government sought to free Moslem
women from Intolersble bondage, In part by Inducing women to unvell.
[t supporlted this policy by direct and rdundabout measures. The un-
velled woman, however, restructured the environment of Moslem male.
Many responded by casting the unvelled woman into the streets, where \ﬂ
they eventually became prostitutes. Had a government policy favoured
Moslem males casting off thelr women, requiring unvelling would have @
served a8 an appropriate roundabout measure ®
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tage to the role-occupant and 10 forth.> All the exhortation In the
world will fall to persaude Eskimos to grow roses, any more than they
will do so under threat of the lash. Of the many sorts of moral suasion,
this section discusses only the very existence of the rule as persuasion
to obey. L

How can the very existence of a law bring about a change m\)lg. s,
ot attitudes? Obviously different fules have different consequences.
Laws prohibiting marljusna smoking In the United States did not
change communlty attitudes towards {is use. Laws prohibiting adultery
have existed for centurles, but sdultery remains a {avourite Indoor
sporl. On the other hand, other rules, at first unpopular, in time came
to express popular attitudes. For example, white sttitudes in the
southern United States towards school desegregation changed markedly
since the school desegregation declslon of 1954,

Three alternative points of view exist on this subject. One holds that
since law only reinstitutionalizes custom, it cannot have any Indepen-
dent soclallzing force.®® At most, it can strengthen and support already
existing soclal attitudes.> On the other extreme, another view,
common among lawyers ss well as soclologists, belleves that the very
existence of Inw-in-the-boc«s has an educative effect. Renée David
wrote a sophisticated ‘ideal’ Civil Code for Ethiopia, asserting that
while he knew that It would take many years for behavlous to conform
to the Cade, ETopla needed o statement of the soclal ideal.*” J.
Willard Hurst has repeated that law codlifles and promulgates the
authoritative values of the community.>® Soviet scholars made the same
usertion.” Too many unhappy examples exist, however, where the
promulgation of law did not result in acceptance by the population,
The Indian Constitutlon purportedly outlawed discrimination against
untouchables that has not significantly changed the values and attitudes
of most Indlans. The Unlted States Constitution asserted the equality
of persons belore the law, without noticeable effect on white attitudes
for generations,

A thlrd position les between these two extremes. Law can change
values snd attitudes only under some conditions. We must specify those
canditions. The {iterature contalns fittle more than speculations, and |
have nothing more substantial to offer. In the first place, law wili more
readily change attitudes where It flrst changes behaviour. Attitudes then
change to justify the new sctivity * The Income tax In the United
Stales has almost unlversal legitimacy slthough when Introduced s vocl-
ferous opposition sttscked it bitterly. Behaviour towards untouchables
tn Indls c'd only marginally; likewise sttitudes towards them, The

Conformity-Inducing Measures @
Ivory Coast did not enforce lts statute outlawlng polygamy; that the
statute lies in the books has probably not changed attitudes towards
polygamy. The books contained many statules presumably making
bribery snd corruption criminal, Whero unenfosced, gititudes towards
corruption did not change either, Although values and attitudes follow
behaviour patterns, rather than precede them," not every case of
changed behaviour results In changed attitudes. Staves did not all accept
slavery

A varlety of conditions affect the influence of behaviour upon stti.
tudes and values. (1) The more legitimate a new rule under existing
ideologies or attitudes,*® the more likely the Individusl will bulld it
into his value-set. (2) Addressees will not likely Internalize a rule
lcquldl{g its targets to act against thelr own Interest. (3) If sddressees
see s rule as worthy of compliance, they will more likely internalize it.
Its source must appear suthoritative and prestigeful ** Both by thelr
thetoric and by thelr behaviour, law-makers and administrators must
sppear to take the law serously.** (A law against corruption carries little
welght when enforced by a corrupt policeman.) A respected reference
group obeying the law may help. (Prestigious farmers in the area adopt
a new agricultural programme.) It may help, too, to attach a serous
sanctlon, demonstrating that the law.makers are sedous about the
law.*® Finally, an authotitative communication channel through which
the law comes may add an increment of legitimacy.

Scholars {tequently argue that s rule will succeed in changing attl-
tudes only if it concerns an sres of life the role-occupant perceives as
instrumental and not yacred. Rules concerning farming technology, for
example, supposedly concern instrumental mstters, but rules con-
cerning sexual relatlonshlps, or the family, ate frequently seen to
Intrude on the sacred. Keeting hypothesized that change will more
likely occur In ‘elective’ areas of life,

Instrumental techniques, clements of taste and self-expression,
secondary group relations, and low-status position are apt to be
highly malleable, for in these aress freedom, individualism and
novelty are apt to be tolerated, even encouraged, and the range of
acceplable alternstives may be rather broad. Conversely, conscrva-
tism and stabllity are apt to be found in those areas of human
experience within s particular culture which ate sharply crystallized,
backed by tradition, enforced by sanctlons, assoclated with prestige
and status, overlald with symbolism and ritual, saturated with strong
emotlons, snd judged to be essential for the good cltizen !’

i
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Several examples seem consistent with Keeting's speculations.
Throughout Africa, wherever farmers had a new cash crop, they
changed technologies and land tenure patterns very quickly.** Efforts
to change family pattems (o.g. sttempts to impose monogamy on poly
gamous African socletles) generally faifed ** :

Before accepting the proposition proposed, however, we need"
further data, Afsican countries adopted many programmes to change
agricultural patterns, but only some succeeded. In general, success
altended adequate communlcations, sufficlent resources, vigorously
enforced measures to Induce the desited behaviour, and particlpation
in decislon-making.® Programmes to change famlly patterns In Africa
have never recelved analogous levels of resources or officlal commit-
ment. None succeeded In changing behaviour. Whether concerning
instrumontal or sacred sectors, If behaviour does not change, the bare
law-In-the-books will not fikely change attitudes or values.

Finally, our assumption of the distinctions between governors and
governed afTects our beliefs about the educative consequences of law. If
governors, and governed constitute necessarily disparate strata, then of
course we must address the question of how the governors by mere
enactment of a law change the values and stiitudes of the governed.
The question would not arise under a participatory system of soclal
control. Genuine participation In declding whether or not to enact a
new rule would cause changed values snd attitudes. Particlpation
requires Institutions that stress process over substance, and sclentific
method over all else. Given participation in such Institutions; attitudes
and values consonant with the sclentific method will develop. If expla-
natlons serve as surrogates for values, then the process of problem-
solving ought to bring subjective perceptions in accord with those that
justify the new order.

If so, law-makers cannot rely heavily on the mere existence of law
to educate In'conditions of development. Those rules frequently
sharply oppose the values, attitudes and myths assoclated with older
patterns. Governments with fragile legitimacy cannot easily make law
stipulating new behaviour sppear to em#iiate from ‘authoritative and
prestigeful’ sources. If the rule requires its addressees to subvert their
own well-being, they will not likely adopt Its teaching. Rules of lsw as
educative Instruments In themselves provide weak tools for change.

B. Ideology

Models of the world (L. Ideologies) plainly help gulde the discretionary
cholces that aslse when people declde whether or not to obey a new law.

Conformity-Inductng Measures
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There are three avallable definitions. One percelves ideolo, .sgma,
designed to trap Its targets In lts shetoric;® another, as sclentific
hypothesis capable of subjecting otherwise inarticulated domaln
assumptlons to empirical test;®? a third, as scientific propositions
paradoxically based on an act of will, not reason.*® An Ideology can
fulfllf a scientific functlon, but in the final analysis it must always rest
upon an assertlon of whose troubles matter.

Ideologies can, of course, motivate people to accomplish wonden.
Ideologles, however, are not mere fungible rhetoric. In development,
sclence, not dogmatics, will probably Induce changed behaviour, (or
three reasons. Dogmatic Ideologles prescnt a unchiangeable perceptlon
of reallty. Unlike scientific ones, they cannot adjust to chenging
clicumstances and new experience, Thelr adherents only slowly leain
by dolng. Second, dogmalic Ideologles promote unthinking acceptance;
sclentific ones, problem-solving and creativity. Third, changed
behaviour requires participation, a co-operatlve, problemsolving endea-
vour, Dogma wars with problem-solving.

Some varieties of soclalist thought match the sclentiflc mode. This
clement provides an alternative explanation for Its attraction to the
poor:

M

—

. . Soclalism has a very special meaning for the new nations. It
becomes the ethic for a system of political dlsclpline emphasizing
sclence — science for lts own sake as a symbol of progress and as s
form of political wisdom. fn keeplng with this aln, soclallsm offers
s set of unified developmental goals that stress roles functional to
modemization and the achlevement of workmanlike, rations!
soclety In which people fend one another a helping hand because
they feel themselves a part of a communlty efTort towards indus-
telalization . . M

Future shock has become our speclal syndrome. Precisely because
behaviour constantly changes, Ideologles constantly change. Whether
individuals adopt dogmatlic or sclentific explanations will determine
whether they can adapt to future shock. Development implles con-
tinuous change.’s Educative measures that teach a sclentific ideology
proceed slowly, but ultimately can become the foundation for the

most efflcaclous and long-lasting sort of developmental measures. @

V1 A Catalogue of Conformity-Inducing Measures in Development
Conformity-inducing measures purport to solve probleins. They must

)



Conformity-Inducing Measures

sim ot the causes of disobedlence. A catalogue of such measures must
therefore rest on the explanation for disobedience earller advances.
The catalogue here limits itsell to punishment, rewards and round-
tbout measures,

I. The state through its agents can affect the arena of cholce of r‘(:Tc-ccm,;..

occupant In four ways only:

s. By direct measures: rewards or punishments imposed or awarded
after the role-occupant disobeys or obeys;

b. By roundabout measures: efforts to change the behaviour of
others whose actions structure the role-occupant’s arena of
choice; and

c. By educative measures: efforts to change the domain assump-
tions, perceptions of reality, role-self images, ideologles and
prizings of role-occupants; and

d. By deliberative measures: changing the processes of decision by
role-occupants,

2. Punishiments have the following costs and benefits in conditions of
development:

1. They occur alter disobedlence, and therefore advertise the In-
elficiency of the law;

b. With high rates of disobedience, they require many agents to
police the rule; a low rate of disobedience correspondingly re-
duces enforcement costs;

c. With high rates of disobedience, officials have a cotrespondingly
greater discretion as 1o when and agalnst whoin to impose punish-
ments,

d. They make the role- .ccupent dependent upon the burcauciat;

e. Where other factors reward disobedience, punishment induces
efforts to evade, not obey;

f. Punishments do not easlly adjust to varyinglevels of performance,

and therefore do not readily stimulate creativity and Increased
achievement;

g. They tend to provoke confrontations with authority and there-
fore undercut legltimacy.

3. Rewsrds have the following costs and benefits:

s. They ncirr sfter abedience, and therefore advertise the efficacy

Conformity-Inducing Measures

of the law;

. With high rates of obedience, they requite correspondingly large

resources to pay the rewards; a low rate of obedience correspon-
dingly reduces enforcement costs,

. With high rates of obedience, and limited resources they increase

discretion as to when and to whom to pay rewards;

. Il the payment of rewards does not rest on officlal discretion, it

subordinates the bureaucrat to the complying role-occupant;

. Where other factors reward disobedience, and the rewsrd will not

stimulate compllance, the role-occupant need not conceal his
disobedlence;

Rewards can readlly adjust to varying levels of performance, and
therefore induce creatlvity and increased achlevement;

They enhance legitimacy.

4. Roundabout measutes have the following costs and benefits:

Only roundabout measures can Induce obedient behaviour where
disobedience results from either (a) poor communication, (b) lack
of opportunity or (¢) capacity to obey.

. Only roundabout measures can work where the state stipulates

the desired activity of role-occupants as policy rather than in a
formal norm,

. The orlginal cost of establishing roundsbout measures will likely

exceed that of equivalent direct measures; once established, they
will likely cost less than direct measures;

. Roundabout measures require role-occupants constantly to

declde for themselves, whether or not to comply with a rule or

policy without explicit threats by officials, and therefore they
enhance participation;

. As facilitative law, roundabout measures steengthe n existing

power rclationships unless the state takes special measures to
avold that result;

Roundabout measures avold confrontations between government
and role-occupants, and hence malntaln or increase legitimacy.

5. Therefore, measures likely Induce obedience to law looking to radi-

cally new behaviour by role-occupants will match the following table
[+’ means appropriate, ‘' means Inappropriate} :

®
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This catalogue suggests thiee observations:

i
}. Punishments (‘coercion’) will work In surprisingly few sll\q. .
Usually they will work best to change the behaviour of a few people
where law-makers cannot alter the Institutional matrix to favour them,
Frequentiy, this occurs when the law In question abolishes or reduces
the powers and privileges of exlsting elites or niling classes, such a3
tand refonn laws, the imposition of higher taxes, I: ws Iinproving the
status of women, or the expropriation or nationalization of property.
In each case, the state must invoke coercion agalnst the strata that the
new laws disadvantage.

2. Educative measures plainly do not reach most causes of disobedlence
directly. Suasion to obedience alone will not Induce conformity.

3. The range of possible behaviour-Inducing messures grows once one
includes roundabout measures. Rather than increased ‘coerclon’ to
remedy soft development, alternatives to both coercion and exhorta-
tlon seem more likely o work,

Conclusion

I have tried In this and the two preceding chapters to explicate a gen-
eral theory of how law Influences behaviour. If the legal order can help
telleve poverty and oppression, It must change the behaviour ultimately
of indlvidual citizens, but also of bureaucrats, judges, parastatal mana-
gers, nollcemen and legislators. Obvlously, any devclopment effort must
first understand the uses and limits of political soclety’s .utincipal tool,
the legal order.

Because Aftican legal orders have authorltarian structures, thetr use
to change behaviour rightly conjures up fesrs that law and development
may only supply knowledge to enable elites to manipulate and coerce
the mass more efficlently. The foregoing analysis demonstrates, how-
ever, that behaviour will not easily change except through participation
by the role-occupants themselves in both law.making and implemen-
ting. Only they can provide Infonnation concerning their actual access
to information sbout the law, their opportunity, capacity, Interests,
beliefs and perceplions, snd thelr declston-making processes. Unless
law-makers consult them, the law-makers will only by luck uncover the
roots of the behaviour at Issue. If law-makers do not, they will only by
equally happy accldent draft successful rules. E‘

Successful law implementation also demands participation by the
law's addressces. Communication of the new rule must involve a (wo-
way, face-lo-face situation. That demands participation. Role-occupants @
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will not easily change perceptions, role sell-lmages, or domaln assump-
tions save in a problem-solving, participatory process. The more parti-
clpatory and public thelr decision, the more likely they will choose to
obey.

Now obviously some laws demand behaviour against individual
Interests. If a land reform law requires landowners to surrendeY Yhelg
property, neither participation, roundabout measures, nor Increased
two-way interactions will make reform more palatable. Such laws
require punishments or rewards, direct, rigorous sanctions to succeed.

Most necessary behavioural changes for development, however, lay
their burden on those whom they should beneflt, Pcasants must learn
new technlques; bureaucrats, development administration; workers,
the ways of workers' councils. One can effect some of these changes
through coercie According to our snalysis, however, surely these
will more likely to lead to soft development than real change.

This analysis, therelore, requires participation. The usual justifica-
tions for participation of humanism, the value and dignity of the
human personality, or for Its own sake too easily fall before assertions
that participation neverthcless moves too slowly, and Inefficlently, and .
too readily excites mass demands that Government cannot satisfy.
Punishment, however, may well produce quick results, frequently more
so than participation. But, quick changes of behaviour that punishment
creates rarely become (nstitutionalized into new, lasting behaviour
patterns. The legal order as an Instrument of change requires participa-
tion not merely because of ethical Imperatives, but rather because over
the long pull no other way works.

To induce compliance through participation requires participatory
deliberative processes. It requires changing how Individuals decide
whether or not to conform to new rules. The success of such delibera-
tive measures depends upon carefu! fashioning of appropriate direct,
roundabout and educative measures, Unless the state communicates its
rules, unless the addressees have opportunity and capscity to comply,
unless obedience is their Interest and they percelve it so, suasion,
ldeology and participation alike will only persuade fole-occupants that
they are wise to disobey. Soft development does not arise because
people are stupid. It arises because they are shrewd.

XS T




4. BALCH'S THEORY OF CONFORMITY -INDUCING MEASURES

George Balchl analyzed four strategies of governmental
intervention: information, facilitation, regulation, and incentives.

a. Information.:Where informationis the main gap between
potential and new behavior, the law must ensure that the law's
addressees receive the necessary information -

b- Facilitation: Government can channel the addressee's
behavior into desired directions by making it easier for them to so
behave.

c. Regulation: Where government demands obedience, it uses
regulation with penalties for contravention. Considerations to take
into account:

(1) Whether regulations necessarily invade privacy and
individual autonomy

(i1) Whether government has the capacity to enforce the
regulations;

(iii) Whether the lawmakers believe that the law could
make the products, services or behavior involved
attractive enough to draw actors without the use of
coercion.

d. Incentive: By using pricelike mechanisms, this leaves the
maximum choice to actors.

Balch argues that Jlawmakers should wuse these four
interventions in light of (a) learning theory, and (b) utility theory.
Learning theory (Balch draws heavily on the work of the behavioural
psycholgist B.F. Skinner in this connection) teaches that behavior is
strengthened by positive and negative reinforcements. Their
effectiveness depends upon their amount, frequency and scheduling.
Utility theory..depends upon two central assumptions: (i) that people
wealth-maximize; and (ii) that unrestrained wealth-maximizing

1Balch, The Stick, the Carrot _and Other Stratecies: A  Theoretical
Analvsis_of Governmental Intervention, in Brigham and Brown (eds.),
Policy TImplementation: Penalties or Incentives? 44 (1980)
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behavior (limited only by contruct and property laws) will tend o
produce the most efficient level of goods and services. This depends
upon the internalization ot all costs [a funcy way of saving that
perfect competition must prevaill. .V‘

Balch summuarizes his teachings in the following table:

Strategy Works because: Works better if: Probiems
— sgnals benefic available — “motivation’’ is high - high cost
— lowers information coso — information is sought — controversy of information
NFORMATION — can ““motivate’” change — technical or farge investmaent planned — trade-oif batween amount ot
-~ communication is done vweil information and audienca
— reduces costs — “motivation’’ is high — reactance
ZACILITATION - soeciffc. coslls ujemifiab!c_ ) - irfeff.ctivelinaf'ficicﬂt if not
- beneficiary invests/participates aimed at specific causes of

market failure

— raises costs of noncompliance — change 13: — inefficiency
— people wish to evade punishment = discontinuaus — requires much monitoring
— suppressas behavior temporarily - detectable — evasive Qr combative respanse
* important ~ punitive effects: s
REGULATION « achigvable in few ways « negative atfect
— effective surveillance and enforce- « stigma
ment mechamisms — stifles innovation

— linked to reinforcement for change

—~ makes change attractive — change is: . — reduces altrusstic behavior
— transactions become more « continuous — requires SOMe Monitoring .
efticient - detectanie — can emploit individuals '
— induces positive affect « important ~ costs af compensating “losers’” .
- schievable in Many ways - diffiaglty of identitying “losers”
— incentive is:
INCENTIVES - high

- scheduled praperiy
— losars are compensated
— change is gradual
— benaficiaries are "relaxed”

Figure 2: Surmmaerv of Stretewrion at C 4 4 iorm to Chenes SQeanaviaor
. - 3 - -
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NOTES AND QUESTIONS @
1. Remember Samuels’ characteriration of Buchanan'’s theory
11 their discussion «f the Virginia Cedar Rust case. (Chapter 11,
pP. --). Samuels labellea Ruchanan’s a "normative" approachk, and
fis own, "pasitive". By that he meant that his positive theory
tried to explain actual behavicur; FBEuchanan’s narmative theary
stated what PBuchanan hoped the world would become. Do the same
categories apply to what Ralch calls "learning" and "utility"
vheory? To what extent does utility theary attempt an explanaticon
of benaviour? o wnat extent does it constitute a nermative
notion, of how the theorist belies scciety cught to organize its

activities?

2. R. B. Seidman, 300k Review, Harvey Wheeler (ad.), Bevound the

Punitive Societv: Social and Political Aspects (1973), 56 B.U.L.R.

425 (1976) 425:

.... Before discussing the book itself, | must first try to encapsulate the
Skinnerian revoluton and its relevance to the law.

Early behavioralist psychology-—the work of Pavlov, for example—
explained behavior in terms of sumulus and response. The hungry dog
smelled meat (the samulus); he salivated (the response). Skinner proposed
a new model of behavior in animals. He used three components: sdmulus,
behavior and reinforcement. The animal is faced by an environment; he
responds; as a result of his response, cither the animal receives a benefit
(a posidve reinforcement), a dewiment (an aversive reinforcement), or
nothing happens. In dme, the animal comes to respond to various con-
didoners in his environment so as to maximize his posigve and minimize
his aversive reinforcers. He learns by experience. He comes to behave as
his conditioners would indicate, even if the conditons are withdrawn.

Extended to people, Skinner swates that we are products of our envi-
ronment (both material and social). Our patterns of acdon result from our
.response to environmental sdmuli and experience with different reinfore-
ers. Consciousness (in Skinnerian terms, “verbal behavior™ Aows from
behavior, not vice versa. Our social forms and our consciousness are as

" they are not because of planning, but because of coundess random in-
teractuons of individuals. Each person’s behavior becomes another's posi-
gve or aversive reinforcemenc




In Beyond Freedom and Digniry Skinner asserted that our conscious svs- [b
tems of social control. mainly opcratmg through law and the State, are
based on punishment. a type of aversive reinforcement. Skinner's labora-
tory work demonswated that punishment is relaavely ineffecave in bring-
ing about long-lasung new behavior. although it quicklv reduces un-
wanted behavior. The punisher, however, is reintorced in his benhavior bv
the speed with which he brings about results. [n addidon. our intellectual

' radidon assures us that punishment is an appropnrate technique—tol-
lowing Benthamite nodons of the pain and pleasure calculus.
Skinner and his followers argue that, because they have developed a
better technique of consciously inducing new behavior, new opportuniges
are opened for organizing sociery. Operant condidoning (somegmes
called “behavior modificagon™) is alreadv widely used in vanous closed
insgrutions, both to induce behavior that conforms to the rules of the
insgruoont and to condidon the subject o obev exisang law? _
—_ et
Operant conditioming works with pigeons, with wnom a patient

P

—

! researcher can work for hours and days, making sure that the same behavior
receives the same ovperant conditioner, and chus "reinzorcing the benavior
until the pigeon behaves as the researcher desires. A few sctates have
sought to use operant conditioniag techniques ia "closed" inscicutions

(prisons, nospitals for the memntally {11) to affect benavior. How useful

does the ccncept become for the law in its =2£fforts to aifecc the >ehavior

of the ci zenry at Large’
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A set of strategies (such as 3alch's four-chapter catalogue of
information, facilitation, regulation, and imncencives) onl'} serves 1its
purpose 1f sufficiently parsimonious for a practitiomer to make practical
use of it, and sufficiently precise so thact it directs attencion co

particular devices. dow well <:loe46 Balch's catalogue sercve?

L{ g Is cterms of the problem-solving methodology, Balch's strategies

for intervention constitute general ca jsorles of proposais for soluction.

At what problem do they aim? Whar.‘(;ec of 2xplanatory avpotheses do they
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‘ suppose? How adequate do these explanations seem? {17

5'. Compare R.F.Cranston, Reform through [Legisiation: The
Dimension » _of Legislative Technique , 73 Northeastern University L.
Rev. 873 (1978), focussing on the control of corporate behavior.
Three mechanisms exist to channel it: the market mechanism, the
private law mechanism, and the public regulation mechanism. Each
includes a number of techniques: For the market mechanism, laws
against fraud, restrictive trade practices, and monopoly power, and
perhaps even the creation of state enterprises to foster competition.
Private law techniques include not only changing civil law and
procedure, but also strengthening the political power of citizens in
the hope that this will force businesses to modify their behavior. To
this end the state may confer special privileges, such as tax 4
exemptions or immunity from certain civil suits, upon workers or ;‘
environmental and consumer groups and might also create special
agencies to represent their interests in government policy-making.
Government regulations employ three principal techniques: Broad
statutory standards, administrative regulations, and licensing.

. How useful 1s a laundry list of t his sort? Do either Seidman or
p ;
Balch do much better? {

é; ' Balch's article gives two very general explanations for
behavior in the face of law. He labels these "learning theory” and
"utility theory"”. Consider again the explanations fgr behavior in the
face of a rule of law that we examined in Chapter .  Using Balch's
vocabulary, how would you characterize the institutionalist theory
there described: As a learning theory, a utility theory, a combination
of these, or none of the above?

s e —— e e n
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7. Compare and contrast Seidman’s ?nd Balch’s thecries. Do

either seem very useful to a arafter engaged in practical work?
8. Consider the Patent Law (see Chapter VIII; Part II). How
wauld Seidman and Balch each analyze that law in terms of its =
;onformity—iﬁdusing measures? Which seems to vyou to offer the
. greater -insig‘h't infc- the limits of measures to  1nduce c«:-n‘formify e

toe that law?
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E. A CATALOGUE OF COMMON CONEORMITY -INDUCING MEASURES

DAVIES, LERTSLATIVE LAW AND PROCESS IN A NUTSHELL (1. 1) ‘
pp. 144-158

C. SEARCH FOR SANCTIONS

§ 22-1. Means to an end. Many times in
drafting bills, the moment of truth comes when the
drafter asks: “How do we make this all mean
something in real life; how do we give it muscle?”
The drafter may have trouble finding the appropri-
ate sanction to achieve the objective of the bill.
The multitude of devices available, both to penalize
and to reward, makes selection difficult. The
choice is not limited to a single sanction; a small
arsenal can be assembled for one bill. For exam-

ple, to force motorists to purchase no-fault auto
insurance, legislators have: imposed criminal pen-
alties on the uninsured, required vehicle owners to
submit proof of insuiance or a policy number when
licensing a motor vehicle, excluded from benefits
those who fail to insure, exposed the uninsured to
liability for negligence, and authorized revocation
of motor vehicle and driver licenses of uninsured
motorists. This list suggests the varied character-
istics of sanctions.

These sanctions employ steady and intermittent
pressures, early and late inducements, positive and
negative forces, public and private enforcing
agents, and harsh and gentle mechanisms. Some
of the sanctions push the citizen to semi-automatic
compliance by making non-compliance procedural-
ly difficult (those connected with vehicle licensing).
Others punish violation through state action (crim-
inal prosecution). Others use private action (the
retained fault fawsuit). Private pressure to con-
form comes from insurance agent efforts to sell
insurance and from peer pressure. Government
agency enforcement comes through spot checks of
cancellations and claimed insurance coverage on
motor vehicle registration applications.

Often, after a sanction is selected, the bill drafter
struggles to soften its impact. Sanctions should

~ produce a satisfactory level of compliance, which
. need not be 100 percent; but they should not
punish unnecessarily. With no-fault legislation,
for example, other family members do not bear the
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: same exclusions from benefits or exposure to tort tion. A criminal sanction is also expensive to the
‘ liabilities as does the person who should have state—in the cost of prosecution, in the cost of
bought the insurance; some laws even allow the incarceration, and in its destructive impact on the
N uninsured car owner to collect no-fault benefits life of the defendant. In many circumstances the
3 after - punitive deductions from those benefits. criminal sanction is recognized by prosecutor,
This better serves the objective of compensating judge and jury as overkill. When law enforcers
¢ everyone, a goal which would be frustrated find juries refusing to convict or are themselves '&
through the overly severe sanction of denied bene- uncomfortable with bringing particular charges,
fits. prosecution under that statute stops; the criminal ’\
The bill drafter should reduce the cost and incon- sgnctnon then becomes largely meaningless. §
venience of a sanction as much as she can without Severe non-criminal sanctions can also self-de- ¥
seriously damaging its effectiveness. For example, struct. In one state, a statute provided that an ;
to require the owner to include an insurance policy illegal public employee strike automatically dis-
number on a license application costs less than to qualified participants from any pay raise for a {
require a document from the insurance company year. When a strike did occur, the statutory sanc-
stating that a policy is in effect. It is cheaper in tion made a settlement impossible until everyone
time and money to the state, the motorist, and.the agreed the statute would be ignored. The general ;
insurance industry. Yet the difference in impact lesson is to keep criminal and other penalties real- ;
between the two is slight. istic, taking into account human nature. The get- !
) .. . . tough penalty seldom accomplishes its objective, '
. 3 "22—?' Criminal [.)e‘naltxes. Th? word “sanc- unless the objective is grandstanding ratheJr than ;
tion” brings fines and jail terms to mind; yet these . :
A AR making good law. :
are less valuable means to implement legislative {
policy than other devices. The judicious bill draft- When criminal sanctions are used, the legal pat- "?-;
er searches for sanctions short of criminality, mak- tern of the jurisdiction must be followed. Legisla- i
ing prosecution a last resort. A criminal charge is tures seek consistency and balance, so the penalty i
harsh even when it leads to acquittal or brings a for violation of a new law must be in line with 14
suspended sentence. It pushes the defendant to penalties for other violations. The penalty must ¥
vigorous battle, rather than to the quick and con- also fit the jurisdiction’s standard classifications of
tinuing compliance desired. Criminal prosecution felony, gross misdemeanor, misdemeanor, petty \é
" is never self-enforcing, although the quality of be- misdemeanor, or tab charges. If a bill writer does
ing self-enforcing is the ultimate virtue in a sanc- not know the habit patterns of the legislature, the @ é
PRI Sy “"?ﬂ"f‘ D e S TO IS Y Ne VS el o Ol et SO e ‘:W WF:MQ}';:‘!\‘H"_ “""?"V“T-‘?".«-‘ e l”‘:\y‘,’:{-‘fﬂ "?“"V'TTT""‘



. et b g s e e han o

148 MAKING A BILL Pt. 2

bill may be submitted to the legislative bill draft-
ing agency with the criminal sanctions left open in
order to obtain direction from the specialists. Offi-
cial bill drafters have technical knowledge and a
sensitivity to the attitudes of their own legislature
on criminal law issues. A non-specialist may draft
provisions out of tune with prevailing legislative
attitudes and create negative reactions to the en-
tire bill.

Criminal sanctions should be drawn with legisla-

tive acceptability the primary concern. The penal- .

ty actually applied is so much under the control of
judiciary, prosecutors, parole board, and correc-
tions agency that what a statute authorizes is
usually not important, except to put the conduct
into the appropriate level of criminality.

§ 22-3. Civil fines; corporate sanctions. A’

civil fine is non-criminal. But the fine is paid to
the state, unlike civil damages which are paid to a
private person. The fine does not brand the of-
fender with the status of felon or misdemeanant,
which gives it significant advantages over criminal
penalties. The civil fine provides the prosecutor
and judge with an especially useful alternative
when commercial misbehavior occurs in a corpo-
rate setting. There the civil fine may be levied on
the corporate entity, even when so many corporate
employees participated in the illegal activity that
criminal prosecution of individuals is difficult.

Corporate misbehavior challenges the bill drafter
and the law enforcer in special ways. Penalties on
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Ch. 5 IDEAS FOR LEGISLATION

corporations, if not appropriately limited, spill over
onto employees, shareholders, and even onto com-
munities. For example, the power to terminate
the authority of a corporation to do business in a
state is practically useless because of all the result-
ing economic impacts. Cancelling a franchise or
permit can also close a business and do widespread
harm. The bill drafter who is writing sanctions for
commercial legislation must focus some attention
on the economic impact of the sanction and on the
split corporate personality—real people and artifi-
cial entity.

§ 22-4. Use of agencies. Executive-adminis-
trative agencies implement much legislation. To
carry out their tasks, agencies use whatever tools
are provided in the specific legislation, plus the
flexibility inherent in administrative law. Agen-
cies can adjust law and sanctions to the circum-
stances of particular cases. This power to act on
an almost ad hoc basis is both the great strength
and the great evil of agency enforcement.

Enforcement of anti-trust law is a dramatic ex-
ample of this flexibility. Anti-trust legislation has
remained essentially the same for decades, but
anti-trust law as enforced has varied depending on
economic conditions and Department of Justice
attitudes. The history of anti-trust illustrates that
giving agencies discretionary enforcement authori-
ty produces a useful power to negotiate agreements
with those regulated. The anti-trust division of
the Department of Justice has often cajoled mono-
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E{ 150 MAKING A BILL Pt. 2 Ch. 5 IDEAS FOR LEGISLATION W ;
" \i polizers 10 modify their activities. In tough cases most inevitably, accommodation occurs between ;?
: the department has negotiated consent decrees 1 agency and industry. To protect against excessive

‘ foreclosing business activities it viewed as harmful compromise, a legislature must provide private

i to the market place. Consent decrees involve en- 1 remedies to back up and buck up the agency. A

g f(.)rceable promises not to engage in specified prac- legislature must also write the law with sufficient

3‘« tices. courage to set a standard the agency cannot ignore k
5; Most agency negotiation is less formal. Since and to limit the discreti?n of th’e agency so that it
'g Congress gave the Products Safety Commission re- cannot sabotage the legislature’s objectives. ‘z
i sponsibility to define safety standards, the commis- § 22-5. Licenses, permits, charters, and _f_!
“ sion has worked extensively with manufacturers. franchises. The legal system keeps control of ‘z
: Working together, they decide what is feasible. q
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The standards this commission has set represent
much effort to avoid extra cost and economic dislo-
cations to industry, even at the price of slower
implementation and reduced effectiveness.

State and federal environmental protection agen-
cies engage in the same type of bargaining with
various interests to decide what should be done,
when it should be done, what will be done volun-
tarily, what must be forced, and what alternatives
are available. This negotiation is continual, so
new knowledge can be put into the process and
decisions adjusted accordingly. If legislatures had
imposed specific rules and deadlines, appropriate
adjustments to new facts would be difficult.

The captive regulatory agency is, of course, a
familiar phenomenon. The failure to build into
laws some degree of insurance against agency sur-
render to political expediency is a serious problem.
Too often, .egislatures leave the politically tough

many activities by licenses, or by permits, charters,
and franchises granted by agencies or local govern-
ments. The agency granting the license may do so
on a selective basis to limit participation to quali-
fied persons, to control the intensity of competi-
tion, to ration a scarce resource like television
channels, or to maintain monopolies when competi-
tion does not make economic sense, as with local
telephone service. If the license is granted indis-
criminately, but for a fee, the purpose may be to
limit the number of participants, to raise revenue,
to gather information of value to the public or
government (for example, building permits), or to
keep a record of those in the licensed business (for
example, pawnbrokers).

An inherent part of granting licenses is the
power to revoke or temporarily suspend them.

- This sanction is used extensively and effectively.

Driver’s license suspensions are obvious examples.
Other examples are liquor dealer license suspen-
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- WOlk——layl“g down the law—to an agency. Al- sions as punishments for sales to minors, restau-

J. Oavies. Leg.Law & Process, 2d £4., N6—7
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especially effective when the victim’s lawyer goes
looking for others who also can get repaid three
times (less the lawyer's fee).

The triple recovery is based on experience, habit,
tradition, and a rough sense of justice. Experience
shows treble damages are enough to deter. Legis-
lators are familiar with the sanction. Bill sponsors
who seek less are asked to explain why they are so
soft on the offender; sponsors who seek more must
explain why they want to enrich careless victims
and sharpshooting lawyers. It is easier to stick
with the familiar remedy. In circumstances where
treble damages are potentially out of balance, bill
drafters may include a maximum or a minimum
on the recovery.

Legislation establishes many rules of law that
profoundly influence private rights. For instance,
the old evidentiary statute that limited testimony
about conversations with dead persons made some
contracts not provable and legally worthless. Leg-
islatures have passed guardianship statutes that
throw a protective blanket over wards, relieving
them of liabilities they would otherwise bear. The
legislatively established right to cancel some con-
tracts during cooling-off periods is a powerful rule
of private law that controls door-to-door sales prac-
tices. Statutes of limitations, as rules of law regu-
lating private relationships, carry out a legislative
policy to end old disputes. The bill drafter work-

. *ifg on a bill must decide when disputes under the
‘ bill should terminate. Since the answer is subjec-
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tive and varies from issue to issue, shaping a
limitation section is one of the most difficult tasks
for bill drafters and other policymakers.

§ 22-9, Suggestions on sanctions. A few -

summary generalizations about sanctions are ap-
propriate at this point.

(a) Use multiple sanctions if possible. Different
citizens respond to different kinds of pressures.

(b) To discover the range of possible sanctions,
think through the circumstances of the various
actors in the chronological order of events. This
helps to imagine what would impel a participant to
the desired action at each stage, to imagine what
vulnerabilities to sanctions exist at different times.

(c) Inventory the public and private agents avail-
able and trace through their circumstances in
chronological order to discover points at which,
with appropriate statutory direction, they may act
with most efficacy to achieve the goals of the bill.
Since government agencies have imperfections, pri-

vate sanctions, self-help and self-actuating devices

are invaluable.

(d) Examine each bill to find ways to cushion its .

sanctions. The drafter and sponsor are wise to

consider the effect on those who will suffer the .

proposed sanctions and on the associates of those
who violate the legislation. Sanctions should not
spill over and hurt the innocent.

(e) Piggyback enforcement on other procedures -

as much as possible. If some existing machinery
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