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I. INTRODUCTION: PAUL v. VIEGINTA DECISION

On August 5, 1943, Judge

Hervin ®. Underwood of thé

United States District Court of Georgla quashed an indictmenty

in the case of the United States of America v. South-Easterni

L1

<% |
Underwriters Association. The defendants, consisting of one!

hundred ninety-eicht corporations and twenty~-seven individ-

uals, were charged with conspiring

trary and non-competitive rates on

them in various souther states, in
B2

Anti-Trust Act. They were further

consniring to monopolize trade and

in these statzs in violation of sectlon 2 of the act.

to fix and maintain arbi-:
Tire insurance sold by

violation of the Sherman
indicted on a charge of _

comrierce in fire insurancs
|

The defendant demurred and challenged the sufl-

Ticiency of the indictment upon the grounds that:

(a) it charged no offense against the Unifed |

3tates, and

(b) that the business of fire insurance is not

cormerce, and

(¢) that the interpretation of the act insisted

|
upon by the government would be a violation of the Fifth, 1
|

Sixth, and Tenth Arendments of the

(d) that the ccurt is without jurisdiction of

the subject matter.

# 56, p.712.
#% 69, sece l.

Constitution, and




"upon |

The entlre case turned, as the court put it,
the guestion as to whether or not the business of Insurance
is interstate trade or commerce." ﬁ

In sustaining the demurrer and holding that the }
business of insurance does not constitute commerce the court

relied upon a series of declsions of the Unlted States

Supreme Court. The first of this ;roup was Paul v. Virginia

_‘L
* .i
|
i

declded seventy-five years ago 1in which Mr. Justlee Fleld,

writing the opinion, said: 4

" « .Issuing a policy of insurance is not r

a transaction in commerce. . .3uch contracts are

not inter-state transactions, though%the parties

be domiciled in different States.” |

|

Paul was appointed agent in Virginia for seversl insurance i

companies incorporated in Few York. He applied for a 1icensq

to act as such agent within Virginia. An act of that state |

required insurance companies not Ilncervorated thersin before§

carrying on any business within that state to obtaln = !

license for such purposes. As a prerequisite to obtaining
the license it was reguired fo deposit with the state

treasurer bonds of a specified charscter varrving in amount

from $30,000 to #50,000, depending upon the =z2mount of capitai

employed. Another act prohibited, under penalty, any person;

without a license to act as agent for any foreism insurance

* 51’ p.168
**51’ p.lss




company !
Paul offered to comply with the provisions of the
law save that requiring the deposit of the bonds. Although
a license was refused him, he undertook to zct for the
companies and issued a policy to a resident of Virginia.

He was indicted and conviectzd. The conviction was affirmed

i
B

by the Virginia Supreme Court of Appeals and a writ of error|
was granted by the United States Court. é

The second objection urged to the validity of the

. |
statute was based upon the commerce clause. Justice Field, |

after concluding that commerce may be carried on by corpo=- ﬁ
rations, ssid: ?

"There is, therefore, nothing in the fact that theé
insurance'companies of New York are corporations to impair @

the force of the argument of counsel. The defact of the !
argument lies in the character of thelr business. Issuing i

a policy of insurance is not a transaction of commerce. The|

policies are simple contracts of indernity agsinst loss by ;
i
Tire, entered into between the corporations and the assured,j

for a consideration paid by the latter. These contracts are|
not articles of commerce in any proper meaning of the word. ;

They are not subjects of trade and barter offered in the ﬁ

market as something having an existence and value independent

#70, Artel,8.8,¢.3.




of the parties to them. They are not commodities to
be shipped or forwarded from one 3tate to another, and
then put up for sale. They are like other personal
contracts between parties which are completed by their
gignature and the transfer of the consideration. Such
contracts are not inter~state transactions, thouch the
parties may be domiclled in different States. The
policies do not take effect---are not executed contractg
--wuntil delivered by the agent in Virgihia. They are,.
then, local transactions, and are governed by the local.
laws They do not constitute a part of the commerce
betwean the States any more than a contract for the
purchase and sale of goods in Virginia by a citizen of
Yew York whilst in Virginia would constitute a portion
of such commerce."

The foregolng opronouncement by the Court was

hns

urged by the government's cousel in the South-Hastern !

Underwriters case, supra, to be dictum. Underwood brushed

this contention aside, stating:

™

"Tn 211 of the above cited cases, the ruling was

)

essential to the case and the reasoning of the court i

showed most careful analysis gnd full comnsideration of

- . ) '
the questions now raised. . ."




A careful reading of the Paul decision impels
agreement with the Court fthat the ruling was not merely J
dlcta. It does nof apirear that the case could have been
decided on the flrst issue alone which was whether the j
statute was in conflict with Article IV of the Constitution.’
It was urged that the statute discriminated between Virginia}
corporations and corporations of other states. The Court
found against this contention, holding that corporations
have no absolube right of recognition in other states, but |
depend for such recognition and the enforcsment of their :
contracts upon the assent of such other states and that ;
such assent may be granted upon such terms and condifions
as those states may think proper to impose. This finding f
clearly could not determine the case in the 1light of the |
defendant's objection to the validity of the statute on the
ground that 1t invaded the realm of interstate commerce
which wses solely a matter under the supervision of Congress.’
If Paul's contention in this respect was upheld the statute
would be invalid and kis conviction accordingly set aside.
The issue, therefore, of whether insurance was interstate
commerce was materlial to the determination of the case.
The Court's finding that the business of insurance was nob

commerce, althourh a sweeping one and subject e considerable




doubt and criticism, has been rigidly adhered to by the
Court in a number of cases subsequently decided by it.

-
F

In Hooper ve. California’ Hooper was convicted of

violating a section of the California Penal Code in procur-

ing insurance for a resident of that state from an insurance.

company not incorporated therein, without having filed the
bond reguired by a section of the Political Code. The
ma jority opinion, written by Mr. Justice "hite, in answer
to the claim that the contract being one for marine
insurance was a matfter of interstate commerce and as such
beyond the reach of state authority, held:
M. + « This proposition involved an erroneous
conceptlon of ﬁhat constitutes interstate cormerce.
That the business of insurance does not generically

tled =ince the

ct

annertain to such cormerce has been se

case of Paul V. Virginia,/supra./

rhilet it is true that in Paul v. Virginia, and

in most of the cases in which 1t has been followed, the:

particular contract under consideration was for

insurance against fire, the principle upon which these

cases were decided involved the cuestion of whether a

contract of insurance of any kind, constituted inter-

=2

2
R

state cormmerce.”

De3155
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The Court in commenting upon the general rule that |

the right of a foreign corporation to engage in business

within a state other than that of 1ts creation cepends

solely upon the will of such other state and the exceptlons

to this rule in so far as it relates to corporations which

have becorme an instrumentality of interstate commerce or

their business constitutes such commarce, statsd:

". . o If the power to regulate interstate cormercs

apnplied to all the incidents to which such commerce
micht give rise and to all contracts which micht be
made in the course of its transsction, that power would
embrace the entire sphere of mercantile activity in anyT
way connected with trade between the States; and would
exclude state control over many contracts purely
domestic in their nature. )
", + «The business of insurance is not cormerce. h
The contrect of insurance 1s not an instrumentality of
commerce. The making of such a contract is a mere J
incident of commercial intercourse, and in this respect;
there is no difference whatever petween insurance
apainst fire and insurance against 'the perils of the
sea. "%

This holding was again reiferated in the case ol




Liverpool and London Life and Fire Insurance Company V.

. C . . .

Cliver, in which a corporatlon organized under tle laws of
the Kingdom of Great Rritain and doing business within the
United States challenpged the right of the State of

Magsachusetts to collsct a tax on premiums from btusiness

e

+3
IJ-

a wes the first

obtained by the company in fthat state.
case in which a comnany was directly invelved. The vrevious:
decisions concerned company agents onlye.

The next case in which the Court had occcasion to

maintain its position, alheit diecta, was New Yorlk Life

(Y13
by

Insurance Company v. Oravens. "Here srain a company was

involved.
One of the more important cases on this questlion

to core before the Supreme Ceourt was New York Iife Insurance)

Sededt
Company ve Deer Locdce County. *It was there asserted that a

tax levied by a Montana county on certaln sssets of the

company was "illegal, unlawful end void for that said ;

defendant was without jurisdiction to levy or collect said |

tax, and the levy and collection thereof was and 1s a ﬂurden;

urpon interstate commerce contrary to sectlon &, Article T

of the Constituticn of the United States." Cerngel for the
-

company, which included the illustrious Dean Pounrc of

Farvard Law School, in an endeavor to swing the Court sway




from the Paul case, argued that since all decisions nper-

teining to the company's business were rendered in Mew VYork
tre guthority of its lontana representative wes shrictly

limited and that aprlications for insurance were received

e

solely for the purrose of transmission to the home oflMice

1 e

snd The nss of the United 3tates mails weg ess
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nrectlcally cvery step in the transaction of
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The me jority opinion of the Court, wr

=

T -7
(S

l're Justice lMcEenna, zdverting to the earlier decislons on

the polnt, stated:

"If we.consider these cases numericelly, the
deliverstion of their reasoning, and the tima they
cover, they constitute a formidable tody of authority
and strongly inveke the sanctlion of the rule of stare
decisis. This we espsclally emphasize, for all of ths
cases concernsd, as the case at bar dees, the validity
of state legislation, and under varying circumstances

the same principle was applied in all of them. For

over forty-five years they have teen the leral justifi
cation for such legislation. To revsrse the cases,
therefore, would reouire us to promulsate a new rule

of constitutional inhibition uvon the States and wvhich

of their laws. Such result necessarily urges against

<

would compel a change of their policy and a resdiustment
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s

a change of declsione
The ma Jjority were of the opinion that the ration-

sle of Paul v. Virginia was exhaustive of the reneral

principle and that "it would rack ingenulty to altempt to
vary its expression or more avtly illustrate it." The

volume of business and the geographical extent thereof d

14

not appear to impress Justice LicKermma ané those of bhis

colleapues who joilned with him for: "Mor does the charzcter

of the contracts change by thelr numbers or the residence

n

of the parties.

i_h

VMeither did the companj's argurent That the use
of the mails in connection with 1ts business constituted
a "ecurrent of commerce among the states” move the Court
to alter its established view. In answer to this the
Court said:

". . .This use of the mails is necessary, it may
e, to the centralization of the control and supsr-
vision of the details of the busiress; it is not
S

escential to its character.”

I're Justice Brandeis in Bothwell v. PBuckbes,

dededi . ‘ .
Mears Co., held a contract of insurance made by a forelign

corporation with a citizen of linnesota was not interstate

cormmerce. The Court, in that case, dic not go as far as it

502




did in the Paul and Hoorer cases and hold thet the btusiness
of insurance was not commerce at all.

In a comparatively recent case, Western Live Stock

ve. Pureau cf Revenue) lir. Justice Stone, citing the Panl,

Hobper, and Deer Lodge County cases, supra, stated:

""hat the mere formation of a contract betwsen
persong in different stetes is not within the »nro-
tection of the commerce clause, at least in the ahsencef
of Congressional action, unless the performance i
within its protection, 1s & proposition no longer open
to cuestion.”

In order to determine whether or not the business
of insurance is commerce 1t 1s necessary to ascertaln just
what commerce is zs defined by the Supreme Court.

After & careful delineation of the concent of

t 13 the intent

1

commerce under the federal constitution,
of the writer, then to examine in detail the applicatlion of f
this concept to the business of Insurance under the variocus
anti~trust statutes in effect as of ths date of this vaper.
e ghall then consider present and possible future legisla-

tive trends in this particular srea of endeavor.

W
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IT. “YEAT IS CCIITERCE?

In order to determine whether or not the tusiness
of insurance 1is commerce it is necessary to ascertalr just
what commerce is as defined by the Suprewe Court.

The first atfempt by the Supreme Court to define

the term "commerce" was made in Gibbons v. Ogdsn, in which

the Constitution's most distinguished interpreter, Chief
Justice llarshall, said:

", +« Commerce undoubtedly is traffic, but it is
something more; it is intercourse. It describes the
commercial intercourse hetween nations, and parts of
nations, in all its branches. « « .

M. . It has, we belleve, been universally ad-
mitted that these words (of the commerce clause)
comprehend every species of commercial intercourse
hetween the United States and forel:n nations. '™

This broad and general interpretation has permitted
the courts to expand the concept of commerce to 1lnclude manyz
things which were unknown to and not contermplated by the
framers of the Conatitution.

By-passing many of the intervening years %o Chief

Justice Narshall's definition and to expand thereon, we [

arrive at the important case of Pensacola Telegraph Co. V.




'S

Testern Unlon Telegraph Cos, in which the court, sesmingly

in an effort to demonstrate thet is was keepins abrest of
the times and the advance of civilization with its attendant
developnents, investions, and complications srising out of
en expanding economy and 8 growing country, sald:
"The powers thus rranted are not confined to the
instrumentalities of commerce, or the postal system
known or in use when the Constitution was adopnited,

but they kesp pace with the progress of the country,

and adapt themselves to the new developmesnts of time

and circumstances. They extend Irom the horse with its:

the steamboat, from the coach and the steamboat to the
railroad, and from the rallroad to the telegraph, as
these new asgrencles are successively brought into use
to meet the demands of increasing population and
wealthe"

A ¢
ALpe
Py

In International Textbeak Co. ve. Pipg, the plain-

tiff, a Pennsylvania corporation, sued on a contract pro-
viding Tor installment payments for a course of instruction
by correspondence in commercial law. The contract was
entered into in Kansas with a citizen of that state through

a solicitor of plaintiff. The solicitor not only solicitedl

E
*
v DD
N
LY ]
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A

e
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~1

gstudents to talke the wvarious correspondence courses offered
by plaintiff but also collected the installment payments.
He maintained an office in Kansas at his own expenss. The
company had no office of its own in thaet states. He wonuld
remlt the collections to the company by maill and it would
send its course of instruotion to the enrolles through the
malle.
Here was a case which involved a private contract
of a locel nature, yet the Court held that the plaintiff was .
enraped in interstzte commerce. In holding that a Kansas
statute which requlred foreign corporafions to perform
certain conditions precendent to deoing business within that |
state directly burdened the interstate business of plaintiff,
Nr. Justice Farlan speaking for the majority, saide
"It is true that fHhe business in which the
International Textbook Company is engapged is of a
somewhat exceptional character, but, in our judrment,
it was, in its essential charscteristics, commerce
among the states within the meaning of the Constitutionf
of the United States. It involved, as slready sug=- E
rested, resular and, practically, continuous intercourse
i

between the Textbhook Company, located in Pennsylvania,

and ite scholars snd agents in Kansas and other States.




That intercourse was conducted by means of corrsesponi=-
ence through the malls with such agents and scholars

s » « this mode--looking at the contracts betwesn the
Textbook Company and its Scholars--Involved the Trans-
portation from the State where the school 1s located
to the State in which the scholar resides, of books,
apparatus and papers, useful or necessary in the
particular course of study the =cholar is pursuing. .

Intercourse of that kind, between narties in different

States~--narticularly when it is in executlon of a valid:

contract between theme~~ig z2s much intercourss, in the
constitutional sense, as 1lntercourse by means of the

telegraph--'a new specles of cormerce'. . . .

Une would rightfully assume on the basis of the

sweeping language in the foregoing opinion that the Court
was drawing away from its vlews in the Paul case and was

ready, when confronted with the lssue, to recoznize the

business of insurance as commerce. Howsver, the Court, when:

put to the test, found itself ineluctably bound to its views !

in the Paul case, and reiterated what 1t there said in the

Daer Lodge County and Bothwell cases, previously Giscussed

herein. Both of these cases were before the Court after it

had decided the International Textbook snd Pensacols

%45, p.106

M
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Telegragh cases.

In the Deer Lodge County case cousel for the
insurance company directed the Court's attention to its
decision in the International textbook case. The Court,
however, sought to distinguish its holding in the latter on
the ground that there the transaction invelved transportatioﬁ

of property and not "mere personal contracts" such as insur-

ance which is not commerce "at 81l." The answer to such a

ternuous distinction is found in the facts in the Internstion=

2l Textbook case. The transaction involved therein, a

contract for a course of study in cormerclal law, required
nothing more in the way of transportation of property than
is involved in a transaction whereby a policy of insurance
is purchased at an apgreed vrice (premium) from a company
located in another stste. The purchase of a policy alsb
involves the transportation of property over state lines-- |

the meiling of the poliey and fubture correspondence relating:

to the policy which is Lke contract between the parties.

To place the distinction upon the basis which the Court did
is to overlook the development and growth of the modern
insurance corporation, its part and force in the nation's
econiomic 1life and to cloister oneself against realities. ;

* H
In a case involving the Fair ILabor Standards Act, |




Kirehbaum Co. ve Walling, it was held that employees of a

buillding owner who did the work of maintaining and operating.
the bullding in which the tenants were principally enpaged

in the production of goods for interstete commerce were
engaged in an "occupation necessary to the production"%of
goods in interstste commerces The rationale of the Court

was that without 1ight, heat and power the tenants could not
engage in the production of goods for interstate commercee.

Of course it could be said, as did the Court, that since the?
act included persons engaged "in any process or occupation i
necessary to the production" and because the parsons engaged;
in meintaining a building were engaged in a process or
occupation necessary to enable the actuel producers to

suech

produce the goods to be used for intarstete commerce,

persons were within the ambit of the act. It is to be

noted that such ressoning was applied in a situstion where é

the persons employed for such purposes were the employees

not of the producers of the goods but of the owner of the

building in which the producers rented space. {
Tre validity of the Court's rationale and conclu-

at
sion has been questioned. In fact, these malntenance and
service employees were engaged in keeping the building

habitable and were performing certain services which are

e m et e e iy S ——



ezssential in order for a landlord fto zscqulire and retaln

ot
o]

tenants. Such maintenance and services while heneficial
the tenants would appear to be merely incldental to thelr
use of the space occupisd by them. However, what is impor-
tant, in connection with the ¢onsideraztion of the subjesct ofi
this paver, is the fact thet the opinion revealed the Court's
broad thinking on the subject of interstate commerce and its
willingness to expand the commerce concept to take in
activities of a local nature which indirectly and remotely
contribute to making it poszible fo carrvy on an sctivity .
interstate in character.

IMyrther evidence of such willingness on the part

of the Court is found in the case of Wickard, 3ecretary of

N
o

Acrriculture ve. Filburn. In that case a small wheat srower

who grew whreat for consumptlon on his own farm was held
1iable to the marketing penalty under the Agriculfural
Adjustment Act of 1932. The Court, lMr. Justice Jackson
speaking, held that a local activity, though not regarded ;
as commerce, "may still, whatever its nature, be reached by
Congress 1f it exerts a substantial economic effect on
interatate commerce, and this irrespsctive of whetller zuch
effect 1s whrat micht at some earlier time have been “efined

as 'direct! or tindirect!'."

'4’5’58, po 517
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In a somewhat recent case, National

Lobor Felations

Board ve J. L. Fudson Co., the Sixth Circuit Court of Anpeals

A

considered the guestion of whether the Natlonal Labor
Kelations Act was applicable to a retail deparbment store
located in Detroit, Vichigan.

Tt was established that in 1042 the store surchased

merchandise of the cost of 43,864,229 and that over sigchi

ct
o

percent thereof was shivnped to it from outside the state.

A comparatively insismificant amcoun® LECQ,CC0 T value, was

]

=

shisped to 1t from foreirn countrles. Only one and six-
tenths marcent of its total sales were sold and shionped To
customers outsids the state. In shipning such out of state

sales, the store used the parcel post, the railwég BEDPYesSS,
trains and interstate truck lines: One-sixth of its adver-
tising costs through the warious medis was sxvended Jor
cirzculation in states other than HMichipan.

Upon the basis of these facts, the Court found

thet the sctivities of the store althoush "intrastate in

character when considered separately," were "so cleosely and

~F

substantially related to interstate comrserce that Lhelr
control is essential or appropriate for the crotection of

interstate commerce from burden or obstruction.'#




TII. TdE SOUTHSASTHRE UNDUOTRITERS CASH

With this backeround came the Sherman Act indict-
ment against the Southesastern Underwriters Association.
llany of the acts cherged, culte aside from rete acresments,

wera obvious restraints of competition and an attewnt to

]

onowolizes Ir. Justice Black, in what is called ths opin-

ion of the Court, says without denial by dissenters that

went strailsht to the Supreme Court under the Criminal
Appeals Act. The threce who join with Mr. Tustice Black are

Justices Douprlas, Murphy, and Rutledge. There are sepaurate

.

dissents by the Chief Justice and by Justices Ifranlfurter

and Juckson. Hr. Justice Frankfurter joins briefly with the

Crief Tustice. 1ire. Justice Jackson takes a scomewhat dlffer=!

ent line and nresents his views in a form resembling that of :

an independent essay. Since he obviously would not fully
sustain the demrrer to the indlctment, he i1s announced ¥
the reporter as "dissenting in part." So he is, in idess,
both from the majority and from the Chiel Justice.

The Chief Justice and Mr. Justice Black have a
difference of opinion as to what is hefore the Court uncer
the vestrictions of the Criminal Appeals Act. The contro-

%56, ps1165
#4456, Pa712




Y

versy is somewhat i-volved and it is not certain that the ?
oprosing gears ccompletely mesh. Nr. Justilee Black does not

indicate disagreement with the statement of the Chief Justice

that under the Criminal Appeals Act "the only questions
open for decision here are whether the District Court's
constructions of the commerce clause and of the Sherman Act,g
on which it rested its decision, are the correct ones." THe
insists, however, thet the indictment aponlied to and that
the District Court vassed uvon "the total activities
complained of as constituting the business of insurance"
including "not only the execution of insursnce contracts
and the innumerable trensactions necessary to pesrformance

of the contracts." He twice guards against any notion that

o

nothing was inveolved put the making of "local" contracts,

|
and he rejects an argument "sugrested in this Court™ that |
"the indictment charges nothing mors than restraint and :

|

monopoly in the"mere formation of an insurance contruct.”

Cne internretation of the effort here might he

o
jnca
@

that ¥Mr. Justice Black is merely wishing to inslist that

]

interstate features of the insurance business are clearly

involved, and thus to g=t away from the old notion that an
insurance contract is a local transaction though negotiationq

and shipment straddls state lines. The Chief Justice,

#h6, D«11E65




however, who was 1in a preferred position to now, evidently
thinks that something more was intended. He quotes the
District Court to the effect that "It 1s not a guestion
here of whether the defendants particinated in some inci-

dental way in interstate commerce or used in some insbances

the facilities of interstate commerce, but is rather whether

the activities complained of as constituting the business of |

insurance would themselves constitute interstate trade or

commerce." Thus, he seems to be interpreting the majority
statement of the issue as designed to make use ol the fact
of interstate communication and transmission not merely to
estéblish that the business is interstate but also that it
is commerce. It iz not so clear that kr. Justice Black is

1

doling this when he is concerned with the indlctment as when
later he oarzdes all the interstate festures while turning
the insurance business into commerce. At any rate st this

point he does not seem to be regarding the insurance compa-

nies as carriers even if he may be seeking to tint them with:

the complexlon of shipvers.

This will be pursued further when we come to lr.
Justice Black's section on constitutional issues. There he
certainly jumbles 1ssues of varlous kinds and bv no weans

confines himself to obligations of sndemnity. |




The Chief Justice may be directling himself at this guite as

I_J-

mach as at the scope of the indiectment. ¥e czertainly does
not take the anclent Fileld view that there 1s nothing
interstate about insurance.. He plants himself on the well=-
estabiished postulate that the business of writing imsurance
contracts is not commerce, and that the incidents of using
interstate cormmunication and transportation in this non-
conmerce btusiness do not turn it into commerce. So far as
the scope of the indictment and of the decision of the
district court and of review under the Criminal Appeals Act
are concerned, the guerrel hers, whatever it may be, iz not
of enduring importance. A new indictment could be framed f
to cover every concelvable activity of fhe insurance combi- |
nation in the most specific terms and could charge the use
of the mails and of express and of irain travel of offlicers
as crucial elements in the crime of sunnressing competition.l
Thers would s£11) remain the guestion whetheor contracting

and contraciting across state lines and keeping others from

contracting across state lines constitute restraints of

trade or commerce or merely of something else like bhorvowling;

or lending money or giving advice or some other service not

amounting to a transfer of property. i
|

Sc much for the adjective. Now for the substantivg.
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In his opening introductory paragraph II». Justice Elack
states the result of the decislons which have sanctioned

% .
state power over insurance. Ee does not, however,at this i
noint report the legal reasons for those decisions. This
omlssion may lead those unfamillar with past dzveloprments
to assume more than is warranted from fthe statement that for 
the first time there 1is squarely presented the gquestion
whether Congress has power under the commerce clause "to
regulate insgurance transactlions stretchiing across state
linesd' This conveys no intimation thet there is not completé
novelty in the problem. Nor can i1t be said that in later
paragraphs there 1s anything approaching adeguate recog=-
nition of the ovrinciples underlying the many judicisl
declarations of the constitutional nature of ths insurance
business. If after such recosnlition those nrinciples were
found no longer acceptable and were rejected on the basis

of changed conditions and of new light known to new judges,
there would be a directness of approach which would leave
for possible criticism only the questions of the wisdom of
the practical judgment and the wisdom of making it the
basis for the particular decree. Such an asnroach would
guard 1tself against the danger of possible deception to
Lhe unwvary.

Thile it is true that earlier cases have not

#56, pel1164




involved an Act of Congress which required the Court to pass
on the natlional comierce power over the insurance business,
it by no means follows that in the case st bar "that issue

ot
is squarely presented and must be decided.” The indictment

before the Court was for an alleged violation of the Sherman

Act. The constitutional issue is not vresented unless the

Sherman Act presents it. The interpretation of that statute .

would therefore seem to be the primary problem to consider.
There iz a familiar canon that a statute should if reasona-
by possible be so interpreted as to avoid raising a zrave
constitutional issue. True enough, the canon has sometimes
seemed to have been honofed in the observance for the
purpose of unwarrantably drawing the fangs from a statute.
Contrition for such sins, however, should warn only against
warping a statute to save 1t or to keen it from apnlying.

It need not militate against the wisdom and »ropriefy of

first discovering zs objectively as possible whether the

statute proverly interpreted does apply to the case. Instead

of this, Mr. Tustice Black first discusses the commerce
power of Gongress somewhat at large without confining the
discussion to power over insurance or to the particular
exercise of the commserce power upon uvhich declsion depends.

Granted that Congress might in various other ways apply 1its

%58 3 Do 1164
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commerce power to the insurance business, it does not follow
that it has sought to do so 1n this particular way or that

it may do so in this particular way.

29




IV. RATW FIXING

e vproceed, now, to the charge of rate fixin

o]

n

the gravamen of the indictment in this case. Tt is seftled |
law, established by repeated Supreme Court declsions, thatb

if a group of owners or manufacturers of similar articles

of oarsonal property agree that no one of them will sell

Bl
such articles below a stated scale of prices, this agreement!
violates tre anti-trust laws, regardlesss of whetiher the

!
prices zre or are not ressonable im themselves.” Tt was the !

i
stated nurpose of the South-Zastern Underwriters indictment E
to apply thils doctrine to the marketing of insurance
contractse. If now we consider the consecuences of this
atterpt, we may get light, not only on why the attempt was
not maede sconer, but on many aspects btoth of the insurance
business and of the anti-trust laws.

The original Sherman Act of 1800 dafined two
distinct offenses; contracting to restrain trade or com-
merce, and monopolizing, or attempting to monovolize, any
nart of the trade or commerce between the states. In line
with these provisions of the statute, ths Scuth-Hastern
underwriters indictment charges the 193 insursnce companiss
with two offenses-~that of conspiring to restrain inter- o
state trude in fire insurance contracts in the soullheastern

ares, and that of attempting to monopolize thie trade.

#5575, Pe3316




A moment'ts reflection, of course, will demonstrate that
neilther of these alleged criminal entervrises could he
successful unless there were some srtificial limitation on
the supply of Tire insurance contracts in the =zouthsastern
gtates. If a group of citizens were to meet in Atlentic,
Georgla, for the nmurpcse of breaking the defendants!
alleged monovoly by organizing a new lnsurance cownany to
comoete with them, there would e no natural uonner linit to
the number of fire insurance policlies which they miaht issue;
:
and no natural lower limit to the premiums which they micht |
charge. If it were merely a duestion of writing insurance |
contracts at lower vpremiums, the defendants! alleged womop~- |
oly could he broken and their power to restrain trade
destroyed in =2 few months. But the vroblem is not to wro-
vide the southeastern statss with cheap insursnce policles:
it is to provide them with policies which will insure. A
contract.of fire insurance is of no valus unless it exnresse%
the obligation of an organization which can be reliei on to
discharge the resﬁonsibilities it has as=umed. State
statutes have, therefore, provided for rnore then half =
century that no one may engage in the business of writling ﬁ
insurance contracts except a corporation or other orcanl=-

created for that nurpess which has submitfed Lo some state




official satisfactory evidence that 1ts plan of operations

a i } I L > L] n -’z‘
is a sound one, and that its promises will be made rond.’

The ovvortunity to restrain this branch of interstate frade
and commerce and to rmonopolize 1ts product doss not, there=

fore, result from the niggardliness of nature. Tha

ot

opnortunity was created, and is mainteined, by the exnlicit
provisions of state law.

Tt will now be readlly anpesrent why the Teleral
anti-trust laws were nob applied to the insurance bhusiness

from the start. The Supreme Court sustaine:sd the validity

hesls lasted a gensration longer and involved o perasistent

—

struggle with the idess of free enterprise and free confract
which were supposed to authorize anvbody Lo enter this field
his own terms. Tre Anti-Trust Act of 1890C--which was
intanded to preserve free enterprlse in merchandising,
mining, and manufacture from the real or sunrposed depredas
tions of finasncial pirates--was not well-designed, and

could hardly have been intended, to interfere with the

sirmltansocus effort to bring free entervrise In writing

insursnce contracts under legislative contrel. This

conclusion is confirmed by the later snti-trust legislation,’

#42,p.217
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which refers repeatedly to "comodities," "goods, wares, or

" and "sale, or

merchandise," "products and commodities,
contract to sell" as the subjects of the coriierce under
discussion~-words ~hich are not apt fto describe insurance
contracts, and which are not commonly so used.

Let vz return to our gathering of citlizens in
Atlanta, Ceorgia, assembled to break the allepred monopoly

which tlhe South-FHastern indictment desscribes. They ars now

resolved Lo provide not merely cheap insurance but sound

insursnce, cnd to orsanize thelr enterprise In full com-

4
!

pliance with the statutes of the six southeastern stetas.

Their discussion will obviously revolve about the allegation

in the indictment that "the premium received by all stock
fire insurance companies Tor the =sale of fire insurance in
the States of Alabama, Florida, Georsia, Torth Carocolina,
Soutl Carolina, and Virginia. « » .Z?oz7the ten-year wneriod

1031-1040, inclusive. . .amounted to more than §{436,00C,00C.

Tosses paid by such commanies during. « «the Gten year neriod

1931-19240, inclusive, amounte§7 to approximately

$197,000,000. " Thelr object will be to seve the Jifference--

“230,000,000.--t0 the property owners in their territory

o need insurance, or at least to capture 1t for southt-

T

ng

ezstern investors, southeastern insurance salesmen, southe-

czstern insurance executives, and sounthsastern clerks.




Let us suppose that the =zsermbly has no fipures

n the

],.—ll

or statistics before 1t excepnt those which apnesr
indictment itself. The distribufion of the 232,000,000,

rust then be assumed. The assembly would sesm to be

i__‘ .

l.h

varranted in assuming that this sum was divided into five
orincipal norticns, apolied %o the feollowing [lve Turnoses:
{I) profits to stockholders; (2) taxes; (3) salesmen's
commissionsy (4) clerk hire: (5) manarement salaries. In
order to break the defendants! monopoly by offaring the
southeastern states lower premiums, some part of these
expenses would have to ke saved. The profits to stoclk~
holders cculd te saved if fire insurance were organized on
a rmutual basis. The asserily votes, therefore, that a nsw
rrbual fire insurance cornoration he formed. Thether the

new matuel commany could save unything on taxes depends on

ths pertinent state and federal st:tutes, whiel cannot hsre

4

be explored. I+ scems unliltely that very rmch could be

Yy

agved in szalesments commiszions. liost of the cormizslions
nald v the defendants doubtless go to men in the south-
eastern stutess It will teke a substantial salss effort to

cet the new snternrise roinge The same or sculvalent scles

w0

s¥111 carnrot well e attracted unless the szme cormisslions
are pald. ¥or cen the clerk hire well be reduced by

reducing wages. This would hurt the rmch needsd-good will




of the new enterprise and might encounfter unlon resistence.
In any cese the clerk will, no doubt, sll be subjiect to the
e W . . 3

T1S4. The clerk hire, then, must be reduced, if aft all, by
reducing the volume of clerical labor. “Vhetler or not this
is pnossible the assembly cannob decide. Persumably, 1t can
be done only by first-rate management, and the flrst-rate

management will have to be paid first-rate saolaries. The

total management cost can, therefore, Le made swmallel only

(&

. 1IN

bl

f the =ize of the total manzgement staff 1s raduce
upshot, it seems that the assembly has a chancs to reduce
the cost of fire insursnce in the Southeast 1f it succaeds
in organizing a large mutual company, snd in employing an
sdequate number of executives, administrators, and statis-

ticians as rood as the best. How much the reductlon wight

on vhich vo one

o

be~wwhether large or btrifling--is a cuest

can snswer Ifrom the Southe«Iastern indictment zlcone.
Qur assembly has now got scome help from the

pations of the indictment. These allegs

it a wourh idea of the problem snd the tarset b —hich to

gim., It has cobt some help, also, from the Suprene Court's

sustaining of the toycotting chesrge. It knows that a new

o

rmtual company will have e legal prievance if cuh offT from

facilities for reinsurance, or if the defendunts consoire

#635, sec.20]
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to withhold thelr own insurance from property owners and

Trolzers who venture also to take insurance Trorm the new

N

mutuels  But, thus far, our assewbly hes in no way Lenef fited |
from the Supreme Court's sustaining of the rate-fixing
charge in the indictment. FEvery problerm which has been
considered upr to this point would bs just ss essy, and
as difficult, if the rste~Tixing charme had been overruled
instead of sustained.

The difficulties of the situstion, howaver, ars
still far from exhauvsted. The major vroblem which il )
confront the management of the new rmitual comovany has still
to be annroached and solved. This iz the nroblem of de=-
fermining the rate to bte cquoted on each individual risk.

Provably, it would not be too diffilcult to obtain the rates

currently quoted on most classes of fire risgks in =ach of

the counties and runicipalities of the six southecsteorn
states. TFaving obtained therm, 1t would he possitle for the

new company to cuote rates, say, five per cent lover, and to,

Fold out bto policyholders the hope of recsiving dividends
on treir policies, too. Tut at this noint the bHatile would
only be bemune. Tre d=2fendsrits might countsr by cutting

ften per cent off all of fthelr rates. The ensuine rats or |

would heve no tendency to raduce oithsr of the conftectant's




expenscs: on fthe contrary, these expenses mlirht very soon

Le incressed. Tt would not be lone bhefore the nrassure

ice

n

would tecome lrresistible to reduce the reserves set a
to vay fire Jlosses, bto assume that the fires of the past
ware more destructive than those of the future, to indulpe

the temotings opinion that one is & better Tud;e then one's

competitor of the likelihood of fire losses in a narticular

factory or a vparticular towne. Dusinesswen vithk larrcs risks

to distribute amone compsting underwriters would ghars

besting »nremiums downe The tendency would Te to beat down

the preriums on large risks more than on smaller ones and

thus jeopardize the entire rate schedule or siructurs.




Ve CONTHCLLING LWGISLATICNM

.

.

The Souvth-Zastern underwriters decision sztartled

=
9]

tha bar by the apparent novelty of its decirire. Tt dig=-
turbed the insurance nrofession more deenly hecause the
federal anti-trust lawvs, as the Sunrems Court consitrues
themr, forbade all »rice fixing agreemsnts between business

corpetitors, and thus seemed to thresten 2 return of the

o

evils of unrestrsined compefition in rnremiums Tor Iire
insurance, which it was thourht had Teen exorcised =& censr-

tion hefore. The insurance profession thus found itaselfl

jual

confronted witl th~= necessity of mestin~ an old issue in a

new forum, and con a mnationwlide scole. The situation was

|_Ii

further complicated by anxiety less the decislon thaf

3

insuraence was interst:te commerce have the effect of invali-:

dating the system of state regulation and supervision

Then the 7¢th Consress assembled to act on the

jan

problem presented by this declslon, it had Ltec consider an
array of lecgisleotion, which as a result of the decision,
became applicabile to the insurance industry. “he array of
federal statutes to be considered in conrection ~with this

matter were as follows:

1. The Sherran ALche.
2. The Clayton Act.

58




Se The Hobinson-=Patman Act.
4. The Federal Trzde Commission Act
5. The llerchant larine Act
8 The Wational Labor Relastlons Acth H
7. The Fair Labor Standards Act ;

4]

The first four of these, as has already Us=n ‘

o

polnted ocut, are generally classiflied as the acnti-trust laws .

of the nation. The Sherman Act, the orincinal anti-trust

statute, has already been discussed in no little deteil in |
the previocus section. It is now our intent to consicder |
briefly the apprlicability of the other pertinent federal :
statutes as set cut above.

The Clayton Act

The purpose of the Clayton &ct was te suonlement

end sirencthen the Sherman Act by limitines or prohiblting i

ot

certain business vpractices vhich tend to destroy cowrpetition

o to create monopoly. For instance, Section 14 of
!

Clavton Act prohibits "Tving Contracts,” i.e., arreemcnts

of gsle or lease:
"e « +on the condition that tre lesses or Durchaseﬁ

=kall not uvuse or dezl in the .cods, wares, merchandisse,

|

machinary, supcliss or other commodities cf a competiton

s
where the effect of such condition may be fo substantial-

1y lessen competition or tend to create e mononolv.” i
i

Other sections of the act impose limitations upon




corporations purchasing stock of cther corvoratlons sngarced

l..lo

n interstate commerce; upon Interlocking dirsctorates and
officials which may influence competition adversely: uvon
price discrimination, and upon brokerage fees or other
commisgions in effecting contracts.

Should insurawice te construed to be "soods

e
i_ll

th

i_h

"other commodities™

n the meaning of Lhe Clayton Act,
changes would presumasbly be required in the practices of
rating organizations, and insurance trokerages and agrsncy

4 i,

systems, and in the investment policiles and tre Joint

management of some insurance companies.

The Robinson-Fatman Act i

Like the Clayton Act, the Hobinson-Fatman Act's
anplicability to insurance depends vovon the inclusion of
insurance as "good" or "ecommoditles", now that insurance
has haen heid to be commerce. This Act eupﬁlements the -
Clavton Act by prohibiting price discriminaftion in excess

of differences in the cost of selling or mamifscturinag:

neon=-Fatman Antidiscrimination Act makes

lJ-

"The Rob

unlawful sales that discriminate against the conpeti-

tors of the purchaser: sales at vrices lower than those.

charged to others for the purpose of destroying j

. s . . i
competition or eliminating competitors. The sales must;




[1=N

=
be in commerce and rmast be sales of 'soode'!."

Ir applied‘to insurance the Robinson-Patman Act weunld

presumably replace the standards nov followed Ly state
suthoritles in determining whether premiums sare unduly
disceriminatory.

Tre PFederel Trade Commlssion Act

The Federal Trade Commission Act established a
Commission with powers to investigate, and bto restrain
unfair trade practices. TUnfair trade practices are business
practices which tend to restrain competition or to create
monopolye. Ths restraining powers of the Cormission are

based on its authority to issue "cease and desist orders”

with regard to such practices. The Commission is authorized

to use both its investigating and 1ts restraining novers to
enforce the other anti-trust laws.
Ciler Feceral Lavws

Pending further Congressional action, the powers
of the Federal Trade Commission and of the United States
Attorney Ceneral, to apply the anti~Lrust laws to insurance,
overlapped and conflicted with the powers previously exser-~
cised by the state regulastory authorities. It wae for
Congress to determine how this duplication of authority was

to be coordinated or eliminated. In making this determina=-

*14, De 60




tion Congress had an opprortunity fto review other Federal
lerislation relating to insurance reculation.

This other legislation consisted princinally of thé

Kesrchant Marine Act, which specifically exempted marine

insurance from the anti-trust laws, and two lator acts the
National Labor Relations (Wagnef) Act and Fair Labor :
Standards (Wage and Hour)} Act which, according to the Polishﬂ

National Alliance decision, were apvolicable to Insurance.

The question was how this legislation was to be fitted in
with any new legislation affecting the regulation of insur-
ance.

The Merchant Marine Act

Under the Merchant Marine Act Congress adopted,
with regard to marine insurance and reinsurance, the same
policy adopted by the Webb-Pomerene Act with regard to
foreign trade in general. It had been argued in woth cases
that foreign competitors would have an unfair advantarpe overé
American competitors, if the latter were subject to anti- ‘

trust legislation. For this reason Congress, through the

Merchant Marine Act, authorized marine insurers To engage

f

in combinations for rate-making purposes, which under ths
anti-trust laws would be illegal.

The Labor Acts N

In the Polish Hational Alliance v. National Labor ;




Relations Board,%the Natlional Labor Helations Act was held

to be applicable to insurance employees. The reasoning

B
1
i

followed in that case seems to apply with equal force to theﬂ

Fair Lator Standards Act. These laws, 1like the anti-trust
laws, were therefore to be part of the overall system of
insurance regulation unless Congress should provide other-
yise.

VI.YNew Legislatlon
(~) Public Law 15

The Congress, following the decislon in the STUA
case, was therefors feced with a difficult protlem. State
reyulation had been established over a period of some 75
vears and had been applied to the insurance industry with
varying degrees of success. lany legel and administrative

nroblems had been resolved by trial and error, by cooper-

ation among the states, and by work of the HAIC in conjunc-

tion with the insurance industry. The layman can not kelp

feeling that insurence has always been, by 1its very nature,

cormerce, and 1f not interstate commerce, at lesast an

industry that did affect interstate commerce. Legally, the

position taken by the Department of Justice in the 3kUa case

(that the case of Paul v. Virginla hacd been misconstrued,

and that the dictur in the case had horne consldsrable

%53, pe322
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legal weipht) seems defensibles. At any rate, the SEUL case
did net, like previous cases, involve the validity of a
state stetute, but rather involved the application of a
Federal anti=trust law. So the question was squarely wut
before thé Court~~-and the Court held that insurance was
commerce, that when conducted across state lines it was
interstate commerce, and that the Sherman Act did anpvly to
the industry.

Subseauent to the SHUA decision and nrior to
Congressional action clarifving their position under the
exlsting structure of state regulation, insurance comnanies f
were 1in a diffioulf legal nositlon. If they complied with é
the state laws then in existence (1944), in an atiempt to
avold liabllity under those laws, their scts of compliance
would in many cases be in direct violation of the Federal
anti-trust laws. The companles could therefore be prose=-
cuted by the United States Attorney General if they compliedf
with the state laws and prosecuted by the Attorney Generals
of the several states 1f they did not comunly with them. In
fact, some state laws, like those of Wisconsin and HNew York,g
required or encouraged insurance companies to belons %o

rating bureaus and in general to follow a cooverative rats-

making procedure, similar to the procedure condsrned in the

44




SEAU case as a violation of the Sherman Act. E
In view of this conflict of laws of the immortance
of the insurance industry, and of the obvious problems

involved in adjusting insurance operations and procedurss

|
to meet the provisions of Federal laws appnlying to commerce,{

the Congress procseded to hold hearings and to listen %o
both sides of the story. It is important for us to consider%

some of the problems brought out by these hesrings, keeping |
- - |
in mind the provisions of the Commissioners Bill, guoted at

Bl 1 i

no. 66 bereinafter, =so that e -7 unferston? Llhe iniant of

tre legislature ~Yen 1T wmessed Grhe stoftute _rovin~ ~ut of
I
e L.T.. Cecigion oot fve dnvextication Tollev - ke 3

As previously noted, while the appesl in the 3SRUA

case was pending before the Supreme Court, Sensiors Ballew
3*
and Van Nuys introduced a bill which was discussed before

the subcommittees of the Comittees on the Judiciary,

+

Congress of the United States, in Joint Hearing. This Dbill

provided that: "
|
". + . Nothing contained in the Act of July £, 1890,

I
P

as amended, known as the Sherman Act, or the Act of

October 1%, 1914, as amended, known as the Clayion Act,L

shall be construed to apply to the business of insur- |

*#67, sec.1362




ance or to acts in the conduct of that business or in
any wise to impzir the regulation of that business by |
the several States."

lany men imbued with the spirit of states! rights é
supported this bill with the ides that the states, through |
their police power, could adecuately resulate the insurance
business in the interest of the public. A4lso they felt thati
insuvurance did not fall within the commerce clause, and were
opposed to any infractions upon the sphere of states! rights;

United States Attorney General Biddle, in appear-
ing before the Joint Committee, made the statement that
insurance companies had fought stete regulation in Paul v.
Virginia and that now the companies were fighting Federal
regulation. He declared that:

"rhat the insursnce comnanies want is no resula-
tion, they want a no man's land in which neither law
is applicable."*

The Attorney General went on to point out that he
was not advocating Federal regulation, but that his nosi-
tion wes that the Fedsral anti-trust laws did apply to the
insurance business. Fe pointed out that:

"State resulatlon of rates, where it exists, has

much the sawe objective as the Sherman Act, but such




locel regulation, while salutary as far as it goes, is

powerless to deal effectively with restraints of trade
in operations concerning more than one State and in i
interstate cormercs. :
"Since 90% of fire insurance companles are engagedt
in conducting an interstate business and the States
are plainly without power to reach these activities
which extend beyond 3tate lines, the passage of this
proposed legislatlon would crezfte a no-man's land--as
I have already saide--in which nelther State nor Federal
government could function.
"Thus it becomes patent thet the claim of inter-
ference with the prerogatives of the States is no rore
than a cloak surrounding the real nurpose of the pro=-
poged legislation, and that such legislation would onlj;
£1d in placing the insurance companies abo e =and beyondﬁ
the power of the law. Its passage would generally
absolve the insurance companies from any sffective
covernmental control whatsoevers " ™

- i
During the course of these hearings lir. A.V. Gruhn

of the American lutual Alliance, vointed out that there were

other Federal laws that would anvly to insurance in additlion

to the Sherman and Clayton Acts. In particular he was

’:%59, po{.)]_




concerned over the apnlication of the Federal Trade
Cormission Act. The Committee felt thet this of such

.

importance that lir. Cruhn was asked to submit his material
in written form to the Committee. The irmortance of ihis
work is evident in that it arparently had some affect upon
the vltimate congréssiomal actione.

Representatives of organized labor were onvoszad é
to the Ballev-Van ¥uys Bill because they felt Shet it was
not in the best interests of the National Labor Helations
Act gnd the Falr Labor Standards Act. ILabor neinted out that
the applicatlon of the antil-trust laws fTo the insurance |
business was a far cry from sayinz that the Federal coverne
ment should resulste insurance comnanies.

After much testimony and many meetings, the Trend

s i ‘
toward the ultimate ansvwer becarme apuarent. me angyer wasg |

irst indicated by Senstor C'Mahoney and Segnator EFatch.

b

Thev both peointed out that the industry should not have
apnroached Congreszs for a blanket exemptlon from the anti-
trust laws; it should instead have egdvanced some zpnecifie
legiglation for possible temvorary exewmption, or have listed
such exemptlons as were absolutely necessary. This had been
done in the marine insurance field in the early 1020's, and

it ecould be done again. This would provide a period of




ad justment and investipgation to deternine exact needs and
to develop a system of operation for the rate-malrines mrocsess
without destroying the effectiveness of either the anti-irug]
lawg or state rerulation in the interests of the nublic.

Tr.e Textb of the Lavw

It is interesting to note that about this tire

the SWUA decision was handed down. Shortly thereafter,

Ee e 1326 passed the Fouse by a large majority, but the

$1ill never passed the Senate. The welrht of time then
went Lo work, and efforts to resdlve the nroblem resulied
in a compromise mgasure, presented to the 7oth Congress.
This measure was the ¥eCarran Act, called Purlic Taw 15,
7ath Congress, the text of which 1s as follows: ' i
(Public Law 15--79th Congress)

(Chavter 20--1st Session) i
(S. 340)

TC BXPENSS TEE ITTWNT CF ™7 COVGETSS 7T
EECTLATION COF THW BUITHESS G0 TSI ANG

I

Be it enacted by the Sencte and Kouse of Kepresens-

tatives of the Unifed States of America in Conrress
g=semhled, that the Concgress rerchy declares that the
cont

inued reculstion and taxation by the seversl IZtates
e businesgss of insursnce is in the wvutlic interest,
and that silence on the »nart of the Conrress slheall not
be construed te lmpose any barrier to the roonlaftion

or taxation of =uch business by the several Ztates.

l

Sz¢c. 2. (a) The business of insurance, and avary |




person engeped therein, shaell be subicet to the laws of -
the several States which relate fo the resulation or i
tazation of such business.

(b) o Act of Congress slall he consirusd to |
invalidate, irmpair, or supersede any law e¢nacted by any,
State for the Urpose of rerulating the businesz of !
insurance, or which imvoses & fee or tax upon such

business of insurance, or which imneses a fee or tax
upen such business, unless such Act specifically
relatel to the business of insurance: Frovided, that
after January 1, 1948, the act of July 2, 18%0, as
amended, known as the Sherman Act, zand L’e Act of
Oetober 15, 1914, as amended, lnown as the (lavion Act,
and the Act of Septembsr 26, 1914, 'mown sz the Fede TOl
Trade Commission dAct, as amended, shall be apnlicable |
to the business of Insurance to the extent that zuch i
business is not regulated by State law. ]

Sece 3. (a) Until January 1, 1948, tte Act of
July 2, 1390, as amended, known as the “lerman Act, andi
the Act of Ogtober 15 >y 1914, as amended, lnown asg the
Clavton Act, and the Lct of Sephbember 26, 1914, lmown
as the Federal Trade Cormmission Act, as owondmﬂ, and
the Act of June 19, 1836, known as the Horinson-
Petman snbti-diserimination Act, shall not =
rusiness of insurance or to actz In the cone

{(b) Yothing contained in this Act shall rendsr the
gaild Sherman 4Lct inaprlicable to any arresment Lo hov-
sott, cocree, or insimidate, or act of hbowcobi, coer-
cion, or intimidation.

Section 4. Nothing conteined in thiz Act shall
be construed to affect in any =ennsr the application
to the Ptusiness of insurance of the &ct of Tuly 5, 1075,
as amended, known &s the National Labor Relaftions Act,
or the Aect of June 25, 1938, az amended known aaz the
Fair Labor Stendasrds Act of 1838, or the =act of June
5, 1920, known as the Herchant inrine Ahct, 192C.
M

Section H. 4r used in this &ct, the term "Stote
includes the sevsral States, Alaska, Fewaili, Puerto
Rico, and the District of Columbia.
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Section 6. If any wprovision of this Act, or the
zonlication of such provision to anv person or circuwm-
stancss, shall be held invalid, the remsinder of thre
Lct, and tre apnlicstion of such DPOVlQiOI o Dersonsg
or circumstances cother tran those o5 to which it 1s

held invalid, shell not be affected. !
Aprroved March ¢, 1945.
The LicCarran Act (Public Law 15) is obviously bas=4 upon
the bill surmitted to the Congress by the TATC, olthourh
the two a2re not identical.
Impact of the Law
Contrary to the wishes of soms branches of the
industry, Public Law 15 did not grant blanket exewntion of
the industry Ifrow the provisions of the anti-trust laws.
Fssentially, the Act established 2 moratorium period for the
industry, duriag which time, however, 3ectlion 3o provided:
"othin;s contained in this 4ct shall render the
said Sherman Act inapnlicable to any agrssment to hoy-
cott, coerce, or intimidate, or act of bowcott, cosr-
]
The apcarent intent of the moratorivus nericd ras

he industry fo nalke Lhe necesgorr Arnter-

ared in interstate coreerce, and to previie the =

vith an opnortunity to veview thelr sxistins statvtes, amend




or clarify therw, or vnass additional statutss. This is

necegsary to cope with the somewhat ambismons Section “h of

the Act, which vrovides that the PFederal anti-trust lavs

_ Lo

4
|

21l te arolicable after the moratorium to the insurance

i

tusiness "to the sxtent that such business is not rerulated

| asd

Leaal theorists and students of lepiclative law
could write many pages at thils point dealing with an tne’y-
gls of the legislative intent in comnection with this Act

and the legal meaning of such words g3 agresment, coercion,

voycott, reculate, and of the phrase "to the sxhent that
el business is not rezuleted by State Lew," o8 asuch
mneanlng has evolved Irom court cases, normal delly usace,

legislative usage, ebtc. Ior our purvoses ceritsin brief

assumptions w11l e made without an attemnt to fusthid

lerslly or to eamnotste them.

Tre title states that Tthe Act is sn 2xorsssion of

the intent of the Conoress with refersnce to the rssulation

il

of the buginess of inzurence. It re look back at =sowe of

Lhe testimony at thre public reerings, at the procosed 111

to exenpt the insursnce industry completely fvom The L»mpact

of the Federal anti-trust laws, and of tle 5274 ceclslon,

as well as trhe expressed opinion of the Attoirrney General anc ¢
i
|
|
- — — - B R R = L e e




4

States, it 1s logical to

that Congress wanbsd to remove obstacles to continued

remalztion of the industrv. That is the
o o

the Acte Az 2 rulde teo what the

ing the Act, there is nothil to indicate

nc
L.

words nsed in the Act wers meant to be viewsd

liberal or in s more restricted wav than has been the
practice by the courts in the past. It was sald thaet:

[ _
"4 narrow

Iy

legalistic roach Lo the inferprea-

tat,ion of the 1eCarran Act will defezt itz own ends.

Insurance companies asre not thereby To be oesimitted
to make contracts and asrssments In restraint of trad

to monopolize interstate commerce, or othoriise %o

engase 1In restrictive practices.

"Ihe states have the opportunity to re-sxsmine
and reconstitute thelr regulatory laws for the orderly
correction of abuses which have existed in Sthe ingur-
ance tuginess. Fair-ess, efficlency and fthe nreserva-

tion of competitive opvnortunity should be the cri

If the attempt fails, the answer muslt lie with the

Conpress and the courts.”

The Act doss net say to states, "Vou zush osas nethe

rarulating insurance,” tut if say that sxtent

¢35

deduce
atate

cXHoraess TUNIrpose af
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&
i}
l_h




that the statss do not act, or to the extent trat the stotes

0 set, or to tho exftaent thet stefe g2etion i not sufficient

A

0r the courts way a2»2ly exlstine Federal re-ulotion.
' It wos not the intent that st-tes aheunld ba

nermitted to erscht "islands of gafety" Ly narsins lepisla-

tion that was not in fact regulatory. As »olnted ouit by

? « » o1 wish it to be understood thet in veobing

- fal

for the zpproval of the Conference Leport, T am
i accepting the intesrpretation placed upon it by the

conferses, namely, that if any stste, throush its

| lecislature, undertakes to o throurh the foru of

i resulation merely in order to put insurance comzanies

)

l within the stoete on an island of safetvy from Congre-

; sional rerulation, that effort will be futile. And not-

'only can Ccongress deal with any phase of the insurance
§ business not dealt with by a state legisloture, but

; gven in a case in which & state leglslature cdesls with
i any prase of it, but does not desl with it adequately

tke opinion of Congress. Conpress is not in any way

rarred by the Conference Herort Irom Jealings with thal

s}

subject end with the ntase of 1t which Conpress deen

ol

15N
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to have been insdequately deanlt i

so thet herealter we cun enact suc

riay deerl nroper and rise Lo Rave &

with the reralation of tthis Tusine
1

intsr-stete corunerce.

Senator Fersuson discussed the areas

ative state resulation and the intent o
follows:
"e o oIf 8 state passes sn ac

insurance, or taxing insurance, an
contrary to the 3Skerman Act, or ©

three exceptions, then the state 1

Isre are the sxceptions: Tothling
Act shall render the gaild Sherman

any agreement to boycott, coerce,

acts of btoveott, intimidation or ¢

words, under the terms of the bill

things on which a state could not

Loycott, coercion or intimidation,

Zoycott, coerce or intinmicztes « o

anything else, states were

lerizlate upon & narticular noint

were contrary to the Sherman Act,

by the

o levislstion 28 e

f Puhlie

T rerulating

a4 that repulaetion is

he Clzvton fict, with
|
|

aw rould be the law.

contained
Act inamnlicakle

- + =

or intlwridats,

cercione In octher
y Ghere are six

legizlate.

- PR, +
o agrserianitd

Clavton Act, or the




to do in the bill. It is clear

that the staites should regulate

on insurance business. Bubt we

- . . 11 49
»ialatlive zcte

I
L2
i

la

openly and freely in the Jolnt Hearin

developed under state regulation were

The intent was to develop and >romote

tiwes As wolnfed out by the Americ

#3536, 0.15561
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mentioneds As to the others, ths

"Here is 2 Tusiness rhiel hs

T'ederal Trace Cormission Act, then

would be bindinge. That is exactly v

do. After a conference with the House, we

insurance,

things on vhich we thourht Congress

states to leclslate Trhose are the things

The Act grew out of the SIUUA declslion

welckhing of bills nrecsented for ceonsideration.
of the industry, as well ss 1ts existing
carel)

resu]

!
! for the necessery adjustments to be made
n Matual 4lllance,

welirht was given te certain practical considers

2

gt

1hat we atbenpted

what we abtem

spelled ous o

should not

:he has

nower to act by lesislaticn~--not by zroreernent,

L by & careful study of 211 sides of the problem, 4l

industry in the hest interests of the muhlic, »nrovicing

4 .y
av some

. - a
crowm and

allow

T rave

but by

analvzad.

etion of

Lioms:

e ome

»
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very useful under state re-ulation. Thre Anti-Trust
Laﬁs were the only Federal laws which the Governnent
rad rveady when insurance was declared interstate com=
nerce. The result was sctlon in Conpresa to leawe
regulation vith the states except for certain exnrescly

spelled out gualifications. Consress ¥novs that
ret done~=vonld it have ronuired the

tusiness fto subject itselfl to state law iIn Secthtion 2(a)

and then v»ut it under the duty in 2 (L) to chev such

I.-.'I

law 2% its neril? Certalnly this 1s not & reasonable
result.

"Tg submitted that the conflict otherwise

RN
4]

exlsting b

[}

tveen Section 2 {a) and 2 (b) ray be resolved
and the reconciliation of Congress! nlea to aXercise
good faith with the language in 2 () may hbe accom-
plished, by varaphrasing thus:

'In the event that any

state fails to regulate

with respect to the in-

surance business. .+ "
The phrase in Public Law 15 thus appsars to be cuantl-
tative rather than gusllitative. Tt has the effect of
holding over the insurance business a threst thet if

the state does not regulate, the Federal Governmentb

will and will re-ulate with the only weanon presently



i e e e e S - S

;
|
| < 5 : N
li at rand--the Anti-Trust Laws,
|

"In other words, Congress has not szid to the
statess 'You must so regulate the business of insur-

ance that no restraints of ftrade or monopolies exist.!

Rather, it has said: '"We zare, for the present, convinced

i that combinations and activities otherwise perhaps !
vualnerable to the Anti-Trust Laws are nscessary to

the vubklic interest in this particular business and

provided that such obtherwise wvulnerabhle zctivities are
‘ %*
: resulated by you, we are willing to %ait end sast,n

The Moratorium period was extended from January

1, 1948, to June 30, 1948, to allow the Conpress time to

o
oy
@

i study the effect of actlon taken by the states during f

1
4]
)
[6L]
1

interim, and also to accomnodate some states vhose 171

)

!
J tures met during the extenslon fime. If the stetes had
i eatablished effective regulation by the expirstion time of
? the moratorium, and that regulation was zctually in
operation, it beceme appvarent that the forces favoring a
perpetuation of state reculation would have taken a major
} step toward the further exclusion of Federal legizlative
action.

(b) TII NATC AYD THE AIC

| The National Association of Insurance Commissionsre

*54, po‘72
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operating throucsh its established Federal Lesislstion

Committee and its Rates and Rating Organivzations Comnittee,

conducted many meetings and Yearings to help deterrine the

&
ct

course of action to be followed by the ste

S5

"It (the NAIC) invited vparticipation of the indus~-.

1

Try whick desirmated an ell=industry committee composed
of representatives of every segcment of the insurance

industry. The membership of this all

-industry committea
I

waa organizsd in HMay, 1945 by representatives of the

o

A

insurance business to aid in the for-ulation of a

legislative program to strengthen existing state laws
. . 3
for the purpose of meeting Public Zaw 15."

Tre All=Industry Committee was composed of dele-

rates of organizations that were representative of tha

companies, arsents, executives and underwriters participating:
in the Industry.

Tre Committee!s objective was to develon stendard
roting laws to be adopted by the states, or to cerve as
valid guldes to the states in amending thelr own ratinc
laws, in compliance with the Congressional intent behind
Fublic Law 15, Mr. Dineen, Wew York 3tate Superintendent

of Tnsurasnce, polnted out in an address delivered in 1947

brefore the Wational Assocciation of Indenendent Insurers thatl

%23, Pel3




"o leglslation in the history of the insursncse

business had the background of the model rating billlse i

These 1hills have been drafted pursuant tc a Conrressions
al invitation irn which the intent of Concress mev be

nlainly ascertained from the Congrsssional debste and

reports. They have been drafted Ly committees whose

reasoning on every detail of the bills is ewbodied in
a document distributed from coast to ceast, and pre-
served in the permanent records of the MNational f
Association of Insurance Commlssioners. Furthermore,

every Commissioner knows that Congress now has the

power, at least insofar as the fisld of interstate

commerce 1s concerned, to take over the reculation of i

the insurance business and that state reguletion rust

prove i1ts mettle. This collectlon of circumstances

7

e L

|
should furnish the most potent of arguments for res-
sonable and prover interpretation of thess mo ﬁ
rating bills if they are enacted into law, and should i
cuarantee a high decres of fidelity In their enforce- i
ment. For these reasons I have been nersuaded that the}
isolated instances of 1improper or arbitrery inter-

pretatlon of other statutues by insursnce Commissioners)

over the yesars furnish no precedent as tec what may be

11
I




r sxpected in the administration of these tills.

| The bills which Mr. Dineen refers to were Covel=

‘ oped as result of aggressive and affirmative action talken f
by the MAIC in cooperation with the All-Industry Committee.
llany meetlings were held, culded by men who possessed

legislative construction experience, legal experience and

o
fode

practical experience in the industry itsslf, and men who

} had seen how the machinery of regulation is actuslly admin-
H istered from their own supervisory experience. 1Tt was an
I
| impressive array of talent that went to work in the inteTesté
! ‘
: of the opublic to create these model bills.
Wnile these committees were working, members of

the Congress were carefully following the stete legislative
develooments, and were interested in what steps the Industry
was trzking during the moratorium pericd. In September, 1946;
Senator Pat lcCarran inguired intoc the »nrogress macde by the |
industry under the moratorium toward compliance with Publie
Law 15. The letter in answer to his ingqulry, written by
| Mr. Henry Wood, 3scretary of the All=Industry Committee,
very well described the orogress mace up to that time.

"The All-Industry Committee was organized in ey, |
E 1945, at a joint meeting of the Commifttee on Federal 1
’ Lerislation of the Mational Assoclation of Insurance :
Commissioners and representatives of the insurance i

industry and, as presently constituted, 1o compeosed
| of nineteen national insurance organizaticns reovre-
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|
|
|
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|
i
I
i

i
|
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|
I
i
|
|
20

senting all branches of the insurance busins
Fire, Liarine, Accident and EHealth, Casuslty
3tock, MNutusl, FHecloroccal and Fraternal: BDur
Tndependent companies, &Lgents and Erokers.)

=s (Life,
end Suretyw,
reau and

"Since its organization, the All-Industry Comm%ttee
has held ten meetings (a2s of Sentember 6, 1948--other
meetings have since been held). These mestings have
consumed twenty-three days, exclusive of time spent
in research and study. In addition, theres huve heen
numerous mestings of the Cormittee's several sub-
cormittees. A1l of these meetings have Laen o-en Lo
any interested company representatives and many such
representatives attended the meetings., Several
mestings were Jolnt meetings with committees of the
Natlonal Assoclation of Insursnce Commissionsrs and
211 other meetinrs wers attended by representatives of
that crganization.

"Recause of the scope and rreat irvortznces of the
problem, the Cormitsee decided thet rate re U11 OrY
leglislation should be the first mstisr for conagiders -
Liorne Cerefl study and consideratlion developed the
view that, with respect to fire, inland marine,
casualty 3nd surety Insurance, the important Ou.ectiV“S‘
of Sdl‘cuardlng insurance company solveﬂcv and ensuﬂlng
fair and egqulftable practices in the nub]lu inter-st ;
could most certainly be secured under a state reru*dtory
svstem which permitted cooperative =sctivity in rate i
mekine to be conducted under sdequate and affirmative
reculatory safeguards. It wasg recomnized *b“f such
achivities misht, in the sbsence of state re; ilabion,
he violative of the Sherman Act and thus that state
rerulation of ths =ort which would make the Sherman
Act inapnlicable was essential. It was also believed
that the preservation of competitive opportunity in
tre insurance business was likewise essential nd that
this objective should likewise be =ecured, tc as sreal
an extent as was wossible without defedulnﬂ she pera-
mount obiectives.

"Our efforts and those of the National ACQOCWQtlﬁﬂ
of Tnsurance Commissioners have been directed not only
toward developing rete remlatory bills under which |
these obisctives would be secured but at 2ttalining a :




proper balance among them. Divergent and somstimes
conflic+1ng views had to be reconczlod, not only arong !
various brancheszs of fthe industry tut alsc amons
insurance commlzsioners gnd hetween insurance comls~- |
sioners and the industry. !

"4s a result of this cooperative work of the 1
Committes and the National Ass oc1at*on of Insurance
Commissioners, two rate resulatory Lills have *een -
develoved which, we Ltelleve, fulfill the statad
ob jectives. One bill pertains to fire and marine
insurance and the other to casualty and sursty
insurance. Thezse Lills were rePorTJd to the ¥etional
Association of Insurance Coawilssioners! Cowwwttee orn
Rates and Rating Organizations by the Committee's
sub-comnittee in June, 1946. Thes sub-committee's
report cbserved that 'the sclence of rate making ig a !
progressive one and as time passes chanses and lmproves|
ments will, no doubt, suggest themselves. Towever, |
in the licht of present day thinking and for those
atates which QuHQC?le to the nrineinles =net forth
in the bills, the Committee recommends thair use at
this tirne', and rsguested the Comnitiee on lates and
Rating Crganizations to submlt the bills to the
Vational Association of Insurance Comuiszioners with a |
recomnendation that the billls and the rencort be P”UTOVQﬁ
and adopted by the Association. The sub-committec i
report wes considered and uvnanimously zdonted at a !
joint meeting of the Rates and Rating Organizations |
Cormittee and the Federal Legislation Commitites and %
thereafter by the Natlonal Assocliation of Tnsurance
Commlissioners at the Portlend mes=ting in June, 1946. &

[

"o « oA vast amount of work has been Zone not
only in comnection with rate re~ulatory legsislation
but also in conmnection with the otker »roblems presented
by the lmminence of the applicability to insurance of |
the Sherman Act, the Federal Trade Commlission ict, |
the Clayton Act and possibly the Robinson-FPatman act,
and ruch remains to be done, 2nd it will be dones [Lany
w11l share in it, including the many legislatlve
commissions and committees, the Watlional Associatlion
of Insurunce COﬂm1a81one;§ and the insurance All- |
Industry Committes. .
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The expression "many will share in it" used above, recalls |

to miind the list of members in the All-Industry Comwittee.

Ung can't help feeling that the weight of various back

grounds led to some degree of "concilistion and mediation

n

during the process of developing the legislation. Certainly

the members represented a number of diffsrent states,
represented companies or organizations doing tusiness
more than just one state. Conscguently, thoughts and
must have come into conflict and old antzronisms rmust
been revived. That san idea or practice 1s old does no

necezsity make it ohsolete, nor are new ideas radicsal

+
Ly

i.Jl
11s

i

v}
ot

L2

gimply because they are new. By a process of

and compromise the so-called model ©ills were Toryn, and the

H

stber pailns were worobably most acutely felt by those w

ana
in

ideas;
have

t of

n

Yo

favored tills that "ight" meet the reguiremesnts of Fublic

Law 15, or who were not advocates of regulstion of rat

in such a strict sense as prevalled in the state of Fev

York. It would seem that strict resulation as evidenc

as

ed by'

the New York pattern was perhaps the ulding pattern for tle

411=Industry Bills(hereafter referred to as the AIC bl
Senator Pat McCarran, Chairman of the Scnate

Commmittee on the Judiclary, at the time he asked the

lls).ﬁ

industry, in 1946, to report 1its actlons to date to comply



#ith Public Law 15, made the following genersl remarks aboat

the ¢

onflicting views in the industryu*

"From many sources, I learned of the conflict of
various interests within the industry. In fact, I was
in receipt of charpges of various kKinds, and I woz on
the listening end of various arsunents pro and con
this voint or that. I am, therefore, not unavars of
the struzzle and conflict that resulted in the so-
called all-industry model bills.

"Oof course, I know that matters of personal inter-;
est end advantage naturally tend to magnlfy themselves
to the group or groups concerned; and I also reclize
that ~uch interests, so magnified, sometimes have a
tendency to obscure the ultimate goal.

"T think that the drafting of the so-called all-
industry bill is significant. It indicates that to
the industry, at least, the emphasis since the enact-
ment of Public Law 15 has been on the rating pnroblem.
This 1s further borne out by the fact that 4 or 5
different versions of legislation, treating this
problem according to the various concepts by groups
which disagree with the tenets of the all-indusiry bill;

slso were drafted and have been urged upon the various

o



state leglslatures.

n

|_1‘-

. « .For the welfare and progress of the insur-
ance industry as a whole, guarrels tebweer segments of
the industry rmst be settled and differences and
disagreements between factions must be ironed out. It
will notdo to say: 'e can't get together.' Congress

'will find a way to put vou together if vyou do not
accomplish the result for yourselves; and the bed
which Congress will prepare for you, in that eventu-
ality, might not be so comfortable as if vou made your
own. "

Although this address was made after the AIC bills were

drafted, undoubtedly the drafters realized they were

"malting their own bed." By the force of democracy at work

within the commlttees concerned, four model bills wvere

developed, designed along the lines of "strencthening
existing sitate insurance regulatory laws.”
(¢) TIE AIC HODRL BILLS
In the Section to follow one of the AIC 10del bill
will be examined in detail For our immeciate purpose ti«
following brief swwmary of the four model bills w11l suffice

1. Casualty and Surety Rate herulatory Blll.

2, Fire, lMarine and Inland Harine kate Lierulatory|

e ¥ - o o
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supervision of the rating activities which have besn ,
found necessary for various tvpes of nroperty, casually|
and surety insurance. They provide that rates rus®
conform to prescribed standards and that *hev qqu‘ i
not be excessive, inadecuate or unfairly disc 11q1uorv5
that rate menuals and plans shall be filad w1tn the
Insursnce Cormmissioner who is directed to review such
filinss as soon as reasonably possible: that such rates|
mey not be ussd for a waiting perliod of fifteen dirn,
or, if extended by the Cormissioner, of thirty dsis;
and vthat if not dlsdnnroved withln such waiting period,
such fllings are desmed to meeb the requirements of the!
Act.

1
l
Foth of these proovosed tills nrovide for state i
|
i
§
I

3. PBill relatinr to Unfeir Kethods of Commetition
and Unfair and Deceptive Practices in the
Business of Insurance.

Tris ©ill prohiblts any unfalr method of cowpefi-
tlon or unfair or deceptive act or practice in the
business of insurance in about the szme languace &8
usad in the Federal Trade Commission Act. DBut, uniike
that Act, it lists in Section 4 certain unfsir ascts
and ?IaCthSS (such as false advertising, delfamation
of competitors, rebates, etc. ) and as to them empowers
tre Insurance Commissioner, after prescribed nobtics i
and hearings, to issue orders to cesss and desist from i
the violations found. As to any other zcts or prac- :
tices which are not specifically defined as unfair in
Section 4 but which the Commissioner finds, aftsr
hearing, to be unfair or deceptive he is =smpowered to
report to the Atiorney Ceneral who can institube court
proceedings to enjoin and restrzin their continueance.

4., Accident and Health Insurance Bill.

Thnis bill requires the filing of accident and

health policy forms, appllcatlons, riders, endorcenentsj

classifications of risks and premium ratss witlh the
Cormissionsr of Insurance, provides that no pollcy,
application, rider or endorsewent forms may be issued
until 30 days after filing unless DPPViou%ly annroved,
and provides for the disapproval, or withdrawal of
sooroval, by the Cowmilssioner of such forms 1f they :




contaln benefits unreasonable in reletion to pramiums
or contain provisions which sre unjivst, unfair, inecgul-:
table, misleading, decentive or cncourape misrepre-
gsentation. Hearings on disapprovals would be granted
on wrltten request and decislons and orders of the
Commissloner would be subject to review by avueal.

he All-Industry Committee also recommended that
each state consider, as part of its legislative nro-
gram, scatubtory language to permit soecifically the
payments of commissions to brokers, end Lo vrovide
for licensing brokers, if such vrovisions cre not in
the existing statutes. (lkany states already had such
laws.) The purpose of this was {o mest any nosaible
apclication to insurance of the Hobinson-Fatman Act,
which act prohibits diseriminstion in comrodity trans-
actlons and might prohibit payment of comnissions to
insurance brokers under certain circumstances.

The AIC bills as drafted were submitted for
apovroval in June, 1946, at Portland, Cregon, and were

-

accepted by the ma jority of the "AIC and the AIC. TNeedless

to say, in the light of the internal conflicts referrsd to

b
3
¢4

akbove there was some dissent: nevertheless the ills
outstanding examples of cooperative effort to meet a chal=-
lenge. Some definite affirmetive azction was necessary 1T
the states were to contlnue in their status as re/mlators
of the insurance industry. Apparently no one claims that
the bills are infallible, or that when subjected to the
test of time, they will not require some amsndment.

The bills are "model". There is nothing to indi-
cate that the bills must or should be adopted in the

several states in the sxact form adopted by the TAll and the
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L4ICe They are far from compulseory in trat sense. liowever,
in view of the lerislative, legal and administrative ta]entsJ
i
i
combined in drafting these model bills, 2nd of the oproriu- |

11ty riven to conflicting parties of interest to express

I

their views Lefore the bills were put in final forwm, they

do serve as useful guldes for state action. Looking at the
dates wren the various state legislatures were dve to
convene, it was aprarent trat little tirne for ‘ndecision
existed. It would therefore seem that, even for the opno-
nents of some zrovisions of the bills, the adontion of the

model bills in the states held fewer dlsadventapes than 4id

no action whatsoever, which would lead to Federal rerulation

under the rrovisions of Public ILaw 15. There ‘g evidence

that the men who drafted this model legislation,

jas]

ve Care-

ful consideration to the SEUA decision (the holding as well
as the majority and minority opinions and dicta), to
existing Federal Laws thet were aprlicable, and to the
consgtitutional limitations on state and Tederal lievsels and @
problems growing out of dual control over interatsaie
commerces. Generally, 1% 1s ressonable and defensible to i

say that fthe model ©tills sre nelther the =inirmum nor the 3

maximun leslslation permissible under this baclzaoround and

undGer Public Law 15« In short, they sre a hanoy medium.
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Before entering upon a discussion and explanation

of the model bills In an attempt to understand how they
apply to mest the historicel ressons for rate rerulation,
and the test of "effective" state rerulation, we should
look at two ceses dated June 3, 1946, as they 2re partine
to the vroblems confronting the states lesislaftively in
considering the AIC bills.

(d) AFTTICARTE CCTHT DiCISTICHS

The first case, Robertson v. California, sets

fortih the constitutional rule governing state »e:ulsation

to the passare of Pnblic Law 15, bhzsad

prior T
of whether, in the absence of Federal zction, ths state
law in guestion discrimlnates against or unduly hinders

interstate commerce. The second case, Prudential Company

ve Benijamin, 1s based upon the broader rule which permits

even laws discripminating against interstate commerce when
sustained by the coordinated action of the =sta’
Federal rovernments. This second case taltes on added

sipnificence because of the fact that state taxing nowers

were before the Court, and the Court held that Public Lew

15 had restored these npowers to ths full extent since 1t

made 1imitatlions on state taxinc power, deslcned to preservej

Federcl nower over interstate cormerce, inoperative.




EBecause of the

tiomal lew roverning state reguletion of
of the two cases will be reviewed briefly.

FoberteEcn ve Calliformis

The cese of ERobertson v. the People

insursnce,

importance of this change in the constitu-

1~
eacn

of the State

of Californidﬁdoveloped nrior to the passage of Public Law
15, tut it is quite pertinent to the present toplc. Hr.
i, 0. Robertscon had allegedly violated two of Ca

statutes In the first instance he had functioned as an

agent for an Arizona company that had not been

' business within the State of Californisa,

second instance, hs had performed as such a-ent

guthority from

nrocured a license from that state.

upon the premise thret as an Insurance agent,

in interstate cormmerce transsctlons, which

outeide the authority of sitate recula

Robertson wes convicted by the trigl

and,

the 3tste of Californisz in that he
EPobeartson had

et

admitted

without

defe

Tra s

court,

conviction beings affirmed by the United States Suprens

The Court did not involve Fubllc Law 15 in reachinc 1ts
decision, hecause the facts nredated that law. Trey ai
recoznize the SHUA decision and neointed towerd itz Iwpa

upon state rezulation:

*59,pe 1040

haed not

nded
anrsz sed
wounld nlace him

tiom by C2lifornia,




"That appellant's activities wers of o kind ~hkich
vitally affect the welfare and security of the local
commmnity, the state, and thelr residents could not

be denied. CFf. Zooperston v. Cullen, 318 U.3. 313,

318 ffe They had in fact a hichly 'spicial interest!?

in his localized rvursult of this vreagss >F the cemora-

heasive nrocess of conductinge an interstate insurance
tusiness. ©CIf. Union Brokeraze Co. ve Jensen, supra,

at 212Z. Here, as in each of the instances clted,
aptellant's asctivities were concentratesd in the
resulating stale, zlthoush affectins or conzbituting
interstats commerce. oreover, trke licengin~ nrovi-
sion of Sec. 15642 iz rerulatory, not ~xcluscry in
character; is not diseriminstory; is not in conlict

with any policy or =zchbion of

gacords with its =xpressed viewrs in so far as the
MeCarran Act may be taken to e apnllicables and is
desirmed appropriately to secure Lhe nublic from
those sovils of uncontrelled insurance solici*ation
to which it is directed. In view of theze facts the
regulation 'neither diszcriminates gsgainst nor sub-

stantially obstructs the commerce.! Celifornia ve.

Thompson, 3upra, at 114.




"The South-Fastern decision . . « 4icd not wine

out the experience of the states in the rerulation of

the business of insursnce or its =ffacts for the i
: continued validity of thrat rerulotion. « o

Conseguently, licensing and reserve reculrements as a nphose

*

of reguletion on & state lavel were roparded on reasonshle
in the light of fthe public interest, =nd not outzide the
arez of a state's volice nover.

In swating up its decision the Court declarad:

1J|

M"Mare Californials reserve re remanta for

Yo

u

Py

I
E securine authority to Co business can not b

D
—
&)
—
T
-

4

aither on the fact of the statute, or Lv anvy aborin
) . ¥

that has been made, to be excessive for the nrotsction |

|

|

|
L of the loecal interest affected; or desirned or effectivé
t elther to discriminate against foreirn or Interstate
1 insurers or to forbld or exclude trelr achivities.
(The licensing provisions permit the conduct of }
susiness) by all who are zble and willin~ to maintain

“ resgonable minimum reserve standards for thre omrotection

of mnolicy holders. Exclusion there is, tah it ig
: g )

exclusion of what the state had the wower to kee= out,

i until Congress speaks othsrwise.” (Italics ours.)

iy

o
L

™iile decisleon i3 certainly of some comfort to




those favoring the contlnued existence of state resulstion.
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in this case and 1In that of Paul v. Virginia prsviously

rerulate the business of Insurance as conducted within the
state borders, in the interest of the peopls within the
state, even trough one was decided many vears hefore the
now Tamous SEUA case. Thus, in 1868 and arain in 1048, we
find that state rerulatory laws pertaining to insurance
vere upheld. |
The effects of the SLUA case, and tre difference
between the 1868 and 1946 decisions is evident, however,
in the emphasis which the 1946 Court put on thres points:
that the state lar bhefors il was not excessive for the
;
nrotection of local interests, that 1t did not Aiscrivinate |

against interstate commerce, and that it was not inconsist=-

ent with any rolicy or action of Congrass.

The plaintiff in the case of the Prudential

* |
Insurance Company of America v. L. Ceorpe Penjamin was s |
|
|
lew Jersey Corporation. It transacted business in the Statbel
\

of South Carolina. This State had 2 law that oprovided for
|

a 3% Tax on »remlums collected by plaintiff or other wone-
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resident insurance companies, on business transacted within
South Carolina. South Carolina corporations did not have toé
pev the tax, or any tax comumaratle to it. TIn view of these
facts, the plaintiff charged discrimination against 1fs

n interstate comerceo.

[N
it

operations a8 a husiness engsged
Plaintiff contends that under Pui-lic Taw 15, though the Act

specifically states the right of states to tax and rerulate,
it was not Intended to controvert the Commerce Clause, which

revents Adiscriminatory state Ltaxation or other forms of
b ;

discrimination, which are "implied prohibitions.”

The United States Supreme Court afflrmed the

decision of the triallCOurt for the'defendant. It reld thatﬂ
actually Congress maﬁ not only permit, but also wmay prohihiti
interststs commerce; 1t vpossesses "suprame authority over
that commerce," and therefore Congress may: ;

"e + .Confine it loosely or closely. . . )

1
<
n
H
.
.
.

This broad suthority Congress may exercise a
or in coniunction with coordinated action by the states)
in which case Jimitations imposed for fthe preservation ;
of their powers hecome inoverative and only those
designed to forbid action altogether by any power or
corbination of powers in our governmental syshen

remain effective. Here both Consress and South




Carolina have acted, and in complete coordination, to
sustain the tax. It is thersfore reinforced by the
exercise of all the power of government residing in
our scheme."
was upheld on the ground.that it had been authorized by
Conrress. It would seem that the Court has construed the
McCarran Act to protect the rights of a state to resulate
and tax the business of insurance, in the interest of the
oublic. Certainly there is nothing in the Act to compel
ary form of uniformity between the states' resulation znd
taxation reguirements.
These two cases, declded just a few davs before
the AIC‘bills were presented in Portland, COregon for

consideration and approval by the TAIC and the AIC, helped

the respective organization, and the statez, To understand

It should be noted that the state power upheld in this case

how the Supreme Court regarded state regulatory and tax laws:

in the light of the SZUA decision and Public Law 15 {McCarrah

Act)s These cases were cited in several other subsequent

cases which upheld retaliatory state tax laws and regular

. %* s
prermlum tax lows. It becomes even more evidens thot
the moratcorium period expires, in the 1lipht of the arove

cases, the anti-trust statutzs definitely will an-ly to

*¥25, pd 105




a

interstate commerce transactions in in

r

t
urance, in the svent
!

that the states do not take scticn to round oub affirmative

ds

1

havs gu

|

|
and zdequate state resulation. Of the AIC bills the frameTsL

|

|

; "It is confidently believed that und=sr (trese billF

geffective state reculation can be achieved and malin-

tained and alsc thet such reculation w11l have the

effect of making the Sherman Act ilnapulicable ¢

o}

AL

A

insurance rate making."

VII. TF= STATHS ANSYSE TEW CHALTZIGR OY PURLIC [A7T 15

ition whers

4]

The states found themselves in a po

S

a review of their legislation pertaining to the rerulation

of the insurance industry became necessary. The Congress ;

had authorized continued state regulation of insurance on i
the condltion that repulation at the state lavel should

|
1
1
; prove an effective and affirmative means of attaining the
|
!
|

objectives of the Federal anti-trust laws. The aIC and

t

the ATIC had indicated the type of state legislation reculred:
to meet this condition. It now remalined for insurancs :

officials and supervising officials in each sfHate %o reach

lJ.

: a meeting of minds as fto the leglslative action to be
recommended in their state. The Jjob cut out for thew gseemed

' to be:




"To help erect a supervisory and adminisirative

system which would conform to each state's laws but

the states in which they operate are practical aspect
of the companies! methods of doing business.!
"Insurance supervisory authorities, much to thei
credit, have llkewlse been thoroushly aware of the
necgssity fer implementing state rote reculatory
statutes, for coordinating supsrvisory activities
under various rating laws, and for uniform interﬁre—
tation of the standard of rate making.'"x
States have reallzed that competition is an
important element in the insurance industry, and that it
ray be Just as necessary in the interests of the pubhlic

s 1s stability within the industry. ZEven conziderably

0

rior to the SWUA decision, some states had taken definite

w3

affirmative steps to rerulate the industry, haviag in mind

at 21l times the benefit of the putlic; howsver, other

states had taken little or no action that touched uvon som

of the ecurrert problems. Consequently, the apvroach to a
solution of the vproblem had to vary with the patterm
previously established.

“y x - .
#20, n.l-Fomrard
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With these conditions in mind, ths states could
analytically approach the AIC bills submitted for consider-

ation by their leglslatures. ""rat do those pills seek to

accomplish?

"Rroadly, they seek to preserve state resulation

| of insurance through adeguate regulatory legislatlon
in various fields covered by the Federal #énti-Trust
Acts. In passing the rete refulatory bills the states

would be taking advantage of the opportunity given by

Public Law 15 to oust the PFederal Acts to the extent

the states remulate in their fields under state law.

; The bills provide methods to mest the challenge of the
Congress to the states to pass effective and affirma-
| tive state leglslation which will prevent the Impact

of the Federal antl-trust laws. If that Impact 1s not

avoided by the =ztates, through adequate legislatilon,

the end of exclusive state supervision will be in sizht,

il
% i
There can be no doubt of that."

The pessibility of eventual Federal rerulstion of

1o
cr

i insurance had not been unforeseen. As previcusly noted,
had long been predicted by members of the bar and of the
b judiciary and by state supervisory officials. After the

passage of Public Law 15, the vast array of industry, suner-

¥ 23, p.H3




visory, and legal talent had gone to work, in a democratic

mannser, to draft model ©1lls designed to inplement the

|

ntent of Congress and to protect the mublic intsrest with-;
in the framework of state rerulation. To understand how
these bills proposed to accomplish this »urnoss, an analysiﬁ
of some of thelr provisions is in order.

.Some of these provisions such 2s those pertaining
to unfelr practices, modeled after the Federal Trade Com- |
mlission procedure, follow the pattern of fairly well=estabe
lished administrative procedures. If is in Lhe provision
pertaining to rate-making and filing procedures, oxzbtended
in the case of health and accident insurance to the filing
of forms, riders, and endorsevents, that the most i1wportant
and the most conﬁroversial procedures &re found. Although
the three ©ills containing rate-filing procedures differ
in mumerous details, according to the differing requirementﬁ
of the thres fields of insurance covered (cooualty on?
surety, fire and marine, and health and sccident insursance),

all three bills are designed on the same bssic patiern.

-

This pattern provides:
1. Trat rates be made in sccordance with certain .
stimulated standards and in asccordance with
stipulated vrocedures ss to the nart, if eny,
to be »layed by rating burezus.

80



2+ Thst rates (or forms) be flled with *he wroper
authorities in such a manner as to nermit then

to he reviewed or sxamined.
3e Thet there be 2 stipulated waibting. noriod after
the filins date, hefore the rate (or form}, if
not nreviously questioned, bacomes effactive. |
4. That the regulatory auvthorities shall rave the
nower, sublject to a designated procsdure for

its exercise, to disapnrove of filinems either
before or after they Lecorms effective.

In the following pages a detallad exanination of
the Casu2lty and Surety Raete Regulatory B11ll will bhe nre-
sented ag an illustration of how the bhasis nlan of the ATC
model DLI1Y operates and as an example of the way in which
the model bills propeosed to reconcile the requirements of
Puklic Law 15 with the wvarioug practicsl nesads of the insur-
ance industry and of the regsulatory officials.

(a) TUE CASTALTY AND STERTY =ITT,
3gce. 1. Purpose of AcCtT.

The purnose of this Act 1s to promote the nublic

welfare by regulating insurarce rates fo She end fhai

3
1

aguse

ot

N I
a o arfairly
o

trery shall not Te excessive, ina
discriminestory, and to authorire and reralste coonrra-

tive action amons ilasurers in rafte maliinge and in other

T

matters within the scope of this dct. lothine in this
Act is intended (7)) te prohibit or discourare ren=cna- .

T'le competition, or (2) to nprohibit, or encoursre




shall be 1liberally interpreted to carry inte effect the
provisions of this Section.

Thls aectlon places the Act within %he ares of

lerislative intent of the Congress in vassing Public Law 15,

o

law, by setting forth the general standards in accordunce

with which both rates and coopsrative ratsemoling nrocedures

4]

are to be regulated so sas to vrotect the vublic inferests.
3ec. 2. Scope of Act.

This Act applies to casvalty insurance, including

fidelity, surety and ruaranty bonds, =nd to all cother

forms of motor vehicle insursnce, on risks or oncra-

ticns in this state, except:

(a) reinsureznce, other tran joint reinsurancs to
the extent stated in Section 11;

(b) accident and health insurance;

(c) insursnce arainst loss of o damace to zir-

craft or arsinst 1isbility, other than —orkren's
comnenssbion and ewmploysrst?! 1iability, asrising out of

the ownershin, maintenance or use of cireraft:




Ty

(d} insurance agsinst (here 1list any other liinds
of casualty insursnce to which this Act Aoss not onrlz)

If any kind of insvrance, subdivision or combi-
nation thereof, or tvne of coverags, aubicct to this
Act, 1s also subjesct to rerulation by another rate

reculstory act of this state, an insurer fto which Toth

(commissioner of insurance), hereinafter referred %o

as (commissioner), a-designation ns to which rate

regnlatory sct shall be spplicable te it —ifth resnect
to such kind of insursnce, subdivisicn or ceowmbination

theveof, or type of covsrage.

the gcecident and realth business sheuld he reculeaited, i

t1ills of overlapping coverages, the power of election was

inserted, leavins the election up to the commanles, whers

it proverly telongs.

Ssc.

7e Making of Tates

21l be made in zccordancs with

m

(a) ALl rate

tre following vprovisions: M




i
B

1. Due consideration shall be civen to nmast and

nrosnectiv

¢ loss cxperisnce rithin and outside this

state, to catestrenbe harzards, 1f any, fo o recsonahle

or

=
m
H
e}
(e
3
t-h

savingss or

.

profit and continr-enciez, to dividente,

natisorbed premium <eposits allovred or

returnec Ly insursrs to thelr policyholders, membsers

or gubscribers, to gpest and prospectivae exvpenses Loth

stote, and

P

ide and those specially aponlicable fto this

4+
[}

l_l

other relevant factors —~itrin ond

al

e}

outside this state;:

2« The systems of expense nrovisione included in

the rates for use by any insurer or srouz of Lasurers

rey ciffer
insurers £

mallods of
any kind o
divisions

or comiina

bt
1
1_!0
i

sle

ca

o]

the establ

Clesuifice

Tor indivic

Trom those of other insurers or rrouns of
o reflect the requirenents of Lhe opsrating

any such insurer or group with raswect bo

&

T insurance, or wWith reswmect to any sub-

or combinstion thereof for whick subc

ticn separatsc cxpense »rovisions rre

-

hisks may be srouped vy classifications for

ishmert of refes and minimum nreiiorms.




“

whicl. establish shandards for measurimé‘var" tilons in
nazards or sxnense provisions, or Loth. Buclh standards’
may neasure any differences amongs wislis that con be
demonstrated to heve a probeble eiTecht urom loszos ol
exypenses:

4,

]

Hates shkall not be excessive, insdeguats ov
|
unfairly éiscriminatory.
g
(p) Except to the extent necessary Lo meet the ;

trovisions of subidivision 4 of subsection (a) of this

Sgetion, uniformity semong insurers in any matters
within the scope of this Section is neither reculred

nor prohibited. :
This sectian recognizes the imnortance of tho

Iaw of Large Humbers in thke business of iInsurance, and the
foct that zg anplied to different nhases of Ghe Indusiry
in different parts of the country, rates will vary. UChougss

1

in experience and administrative procedurscs taie vlace, =20
an ares of flexibility ras been »rovided. The establisiment
of standards that rates skall not be excessive, inodecuate,

or unfairly discriminatory reflects & tendency tovard a

terests of practicable remilatlon, '

e

uniformity in the

\.D

quzlified by g desire to perpetuate reasonable comps

in tre interests of the oublic. The Con'regs rad Gﬂﬁhaﬁl”“ﬂ




trroust the Judiclilary Commlttee that they Jid not intend

e « oto regulre or encourace the several statss

siat

|..Jn
t,—ll

Lo enact leg that would meke it commulsory for

an insurance comnony to hecome a menmber of rabines

[
o
O
o
o
|-
-
|-I»
o]
=)
]
it

bureaus or charce uniformn rateg. IH 1L

\:t

Congress trat competitive rates on 2 sound firancial

bosis are in the public intaraest.”

L‘}

Tt is elear thet this section of the hill con-
tributes towards an accomplishment of the objectives that
seem desirable to Congress. It is obvious, hovever, that
aoeh denends upon the reasonable anplication of the geﬂerals

factors by both the rate malrers and the offisials sunrrvising
|

those rates: the term "due consideration” rmet be properly
welrhted for each situation to prevent any unroazonable
skevwness right or left. In rate malking, the cxrensas of
onperation are recognlzed as a2 major consideration, aloag
with the loss experiences of the orcanisaltion zulaltting
the rates for aurroval, and “rether a cononany is & burean
member or not, provision is mede for adjiusitnents in 1is
ratas to reflsct 1ts individual exnpense experiszsnce.  any
reguirement ze¢ to a floor cor celling on expense levels

would hend to make for maladjustments in falr commetitlons |




To rel away from what may apnear outwardly to Le

unfair discriminaztion in rates charged the "cox

ey cvocer’

alf wrav un the

o

Tnclt, provisio
is made for rate adjustments on individual risks throush
valid rating plans; howsver, such adjusitasnts masc Lo of a
nature sublect to proof.

ol

This entire section implies theit -mch trust and

islature intended it to be auvnliel, but they

st also an2ly it the same wvay Tor sll Insurarg or 0 Do

of irncurers. It 1z one thing to say that »ales shall not
Le "excssslve, inadecuste or unfailrly discriminatorw," and
it 1s aznother thing to apply these standards with 2 clear

and uniform iden in mind as £o what they mzarn for all

insuraeds. The standards alzo mush Te Mlexible

!:JJ

insurers =n
gnoush to reflect chanrses in feneral conditions Iroa Line
to time, not only In one state, but in all) Ltre situbes,
'hese standards incorperated into the 410 bills were nob
Just Aresancd up overni-ht. They sre standurds Jfevsloned
as a result of nost reguliatory experience in many lines
of businssses affected with a public interest. Their

s

meaninsg can be traced thiroush the case law that contributed

0 1
o i

n .



{a) TWvery insurer shall file with tre (OOM*issione$)
every manval of classificatlions, rules and Tgtwh, everyl
rating olan 01’1{q svery nocilfication of any of the fore-
coine which nronoses Lo use. Lvery mach filing sralll
state the DEO“O sed affectlve date Lrereol, and shall
indicate the character and extsnt of the covsror~ con-

ﬁ templated. Then a filinr is no3 -

| information upon ~hick the insure A

| end tre (cowilssioner) does mot ha LA

i =ation to debtermine ~hether such filings me=ts bhe

i reguirerments of the Ac¢t, he shall require such ‘
to farnish tle information upon vhich it
f11ing and in cuch event the walting per 3 Q
commarce 28 of ths dete such informatlion furnistad.
The information furnished in support of & filingy may 1
include (1) the ~xneriesnce or *udﬁﬂﬂﬂ+ Lhe
or reting orrsanization making the filing ) |
interpretation of any statistical date 1
{(3) %he experience of other insurers or 2 i
oroanizations, or () eny other relevant fsctors. I
A Tiling and any supporting information srall Tis onen

. to Qubllc inspection after the filinge Tecomes effectives

-

{v) An insurer may satlsfy its !
sueh £ilings by becoming 2 membsr o ,
; to, a licensed ratiar ormanization wnich m , b
£filings, =2nd by suthorizing the (commizeionar) to !
accent such filinces on its behalfy »rovided, thad :
nothing contained ia this Act shall be COHSuWuaﬁ 53
_ requiringe any 1nqurer to become g nember ¢f or = sub-
; gseriber to any rating organization. .
- {c) The (commissioner) shall as
; soon as reasonably possible after ; onomace
; in order to detemiine thether they meet the reguirs-

—ents of this Act.

the excention specified in sube-
aec 5 Section, eaclk Filines shall he on
: Pile for a wailting veriod of Fifteen dars before 1%
C S ve, whick period may be extended by ore




(commissioner) for an additional neriod nos bo axcesd
fifteen days if he rives wriftiten notice itkin =uch
wailting period to the insurer or ratings or-anization
which made the £ilin~ that e needs such additional
he consicderation of =zuch filinf. Upon
prlication by such insursr or rutings orrani-
he (comiizsioner) may luL”O““/‘ a filing
e has reviewed fto become effsctive Lelore tlre

sxpiration of the waiting period or any extension there
of'e A filing shall be de:med Lo me=t tlie reguirements
of this Act unless di sapproved by the (comilssioner)
withinythe waiting perlod or any extenslon thereofl.

O

(e) Any special filing with respect to a surety
or r“ua:r'anty bond reguired bv law o1 by ccourt or execu=
tive order or by order, rule or reguqulon of a npublic
Ledy, not covered hy & previous filing, shall Decone
effective vwren filed and shall be deasmed Lo meet "Ma
requirements of this Act until such time az the
{commissioner) reviews the filinc and so long there=
after as the filins remains in effect.

{(£) Under =such rulez and remliantions sz he zhall
acdopt the (Commissioner) may, by written order, suspend
or modify the requirement of filing as to suspend or
modify tL reguirement of filing as to any kind of
insurance, subdivision or combination fthersof, or as
teo class,u of risks, the rates [or ~hich cannotl
practicable be filed before they sre used. 3Such orders
rules and rersulations shkall be made known to insursrs

and rating orsanizations affected thnereby. The

(CO“*WC“lonPr5 may make such exaenmlination az ke may Ceemj

advigable to ascertain —hether any ratss affected b
gich order meset the standards s2t forth in subdiviszion
4 of subsection (a) of Section 3.

() Ugon the written application of the insured,
stating his reasons therefor, filed =ith and annroved
vy the (commissioner), a rate in sxcess of that pro-
vided by a f1iling otherwise awnplicable ~uy be used
on any spscific risk.

(r) peu_uﬂ“n” ninety deys after the effective date
of this Act no insurer shzll make or iszue & contract
or policy except in accordance with filings which are




»

in efferct for =said insurer as provided in this Act or
in zccordance with subsections (£) or (z) of this
Section.

It is not sufficient simply to files a rate with
the commigsioner: that rate rmst be substantiated with
supnorting data that is material. XNot only does this
nrovision help the comrissioner in anslyzinge the rotes 1in
the interests of the public, but it greatly facilitatss any
furtrer requests for information or SubseQuent inveatin fwowe
he feels are in order. Aporoved rating organizZations may
function and rates may be filxed in concert throush them,
subiject, of course, to suvervision by the iasurance corm-
qissiéner. The provision for o waiting period iz important |
as it allows time for the commissioner to study the rate

and its supporting data; also, it tends to lessen the

probability of retes that nay laber prove to be unfalirly

discriminstory. If the rate went into effect withoul fLhis
wailting period, and ¢id prove to be unfalirly discrimirnztory .
and had to be recalled, an extremely unhealtly situation
would bhe created involving a genuine misuse of the oublic's
interest =2nd had nublicity for the industry, nos to mention
the taslt of refundiag the excesses charged, or working outb

some system whereby no refund would te made but a lowered

nremium would be provided ss to the ftime the iInitial rate




was declare?d unfaire. Such a situation c¢ertainly would not |

create cood will, would nct be anproved by the public, and
would not enhance the status of the industry.

The waiting period established is no
to rates becoming effective sooner, within the Jizcration
of the commissioner. Also, no affirmative acproval is

necessary-~if the commissioner does nothing toward dise-

7]

approvine the rate filed, the rate becomes erffective at the
xpirstion of the walting period.

The drafters of this ©ill realized trat the public
a5 been and mev be confused over how thelr insurance rates

are determined. Provisions were included to nrovide a means

or the —ublic to learn not only what they were paving but

5

how the rate charge was determined. One of the outstanding
state insurance commissioners comments:? k
"There is & provision in the bills, which, in my

Judmment represents the =zcme of good public relations,

namely, & proviso that every filineg, in addition to i
|
indicatine tre character and extent of the coverare }
I

contemplated, shtall be accompanied by ths information

=y

|
P
nnon which the insurer supvorts the filings snd traf |
- - i |

the £1ling and supporting information shall be oven to

public inspection. One of the greatest and, in many




Sacs

instvances, one of the most valid comnlaints arainst

the insurance business is the injection of unnscessary 5
mystery into rete makinag. The public is entitled to
Imow how a carrier arrived at a rate ~hich the public
is called upon to vay. There are, of course, ceores

in wkich the elemsnt of judgment in the for-ulstion of

ays an imvortant role and where statistical

|._l

Lo

a

3

ate v

i
*”b

nformation standing alone —would not Jjustify the rate, |
but I ean think of no reason which nrevents a carrler
from stating that fact in the memorandum suprorting

tre

.

1linge Te surely should be zornroaching the day
when a serious effort is made fto minimize those

instances where only God 'nows how the rats was

LY3
S

determined. !
5« Disapproval of Fillngs

(a) If within the waiting period or sny sxtension
thereolf as provided in subsection (&) of Section 4,
the (commissioner) finds that a filing does not mest
the reguirements of this 4ct, he shall send to tre
insurer or rating orgenizatlon ~hich made such filing
written notice of disavrroval of suck Ffilinge gpecifying
therein in what respects he finds such filin~ fails to -
meet the requirements of this Act and statine that suchﬂ
£f1ling shall not hecome effectlive. e

(p) If within thirpy days after a special surety
or ruaranty filing subject to subsections (e) of
Section 4 has tecome effective, the (comiissioner) finds
that such filing does not meet the recuirements of this

Act, he shall send to the insurer or rating orgpanization




whkich mads such filing written notice of disannroval
of such filing 30801fv1n~ therein in what resnecits he
finde that such filing fails to mest the vaquireents
of this Act and stating when, within s rzasonable i
period thereafter, such filing shall be deensd no
longer effective. Saild disapproval shall not affect
any contract made or issued prior to thre exviration of
the period set forth in said notice.

(c) If at any time subsequent to the applicable

review period provided for in subsection {(a) or (L)}
of this Section, the {commissioner) finds that a filing
does not meet the requirerients of this Act, he shall
after a heering held upon not less tilen ten days!
written notice, specifying the matters to be considered
at suck hearing, to every insurer and rating organiza-
ti on,wkwoh made such filing, issue an order sypecifying

what respects he finds that such filins fails to
meet the regquirements of this Act, and ~tating ~vten,
within a reasonable period thereafter, such f]llnro
shall be desmed no longer effective. Copiss of said ;
order shall be sent to every such insurer and rating
organization. Said order shall not affect any contract
or policy made or lissued prlor to the explration of
the period set forth in said order.

(d) Anv person or organization aggrieved with re=
spect to any filing which is in effect may make written
abrllcaf1on to the (conmlgslonar) for 2 hearing thereojL
provided, however, that the lusurer or rating organiza
tion that made the filing shall not be suthorized to
~roceed under this subsection. Such anplication shall
apecify the grounds to he relied upon by tihe applicaat.
If tre (commissioner) =zkall find that the application
is made in good faiih, trat the spplicant would be so

rieved if hils grounds are established, and that
nuch crounds otherwise tustify holding, such & nkearing,

i

he shall, within thirty days after receint of such appli-
I

cation, lhold & hearing upon less than ten davs! written
notice to the applicant and to every insurer and “atlng
organization which made such filinge.

If, after such hearing, the (commissioner) Tiads |
that the filing does not meet the reguirewents of this |

Act, he shall issue an order specifyinac in what respecths

he finds that such filing fails to meet the recuvire- n
ments of this Act, and stating when, within & re a%onabl




period Thereafter, euch filing shall be deemed no
longer effective. Copiles of sa2ld order shall be sent
to the applicant and to every such insurer and rating

or policy made or issued prior to the expiration of
the period set forth in =ald order.

(e) ¥o manual of classifications, rules
plan or any nmodification of any of fthe Al
establishes standards for measuri-c varistlions in
hazards or expense provisicns, or hoth, and which has
been filed pursuant to the requirements of Section 4
of this Act, shall be disarnwroved if the rates thaereby
nroduced meet the regquirements of this Act.

The lancuage of this secetion seems to he clear.
Mot only is the public protected by the svsiem of rate
f

aporoval, but any member of the public wro is "apsrieved’

-

under that syvstem of rate zvoroval has a richt

4.

Lo reviewe.
Tre comaissioner must state his reasons for dise
aprroving a rate, just as the companies must shov whky Shey
feel a rate is justified. Needless to say, the opvonents
of the bill veint out that sven the provisions of this
section may not ohviate some of the abuses possitle 1f a
commissioner does not properly administer the law,.
Superintendent Dineen's remarks on this subject are To the

point:

organization. Said order shall not affect any contract/

"Some critics, when confronted with the cuarentees

A

of Treedom of action set forth in the bLills, say thase

guarantees sre illusory in the sense that they have mno
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the
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sgsurance that the Commissioner will follow

mandate of the statute. They rely, and T =hall

[#9]
o]
D
w
bt
™

frankly in this respect, upon unhanny exneriesnces with

Commissioners in one state or another under lgis. OF

o]

N

course, 1f we are golng to nreceed unpon fLre nromlse

} that Insurance Commlssionsrs are not
|
|

coins to obey the
law or administer if croverly, we micrkht as well rrite

]

off stats

[y

rermlation richt nows.s Indeed, a guesstion is

prompteds: wwhat assurance has the iandustry that

o

i
[ Federsl administrator acting under a simlilar lavw

foliow 1t any more congclentiously or anv less arhi-

trarily than a state adninistrator? . . « Such

@
o
o]
v
H
n
@

of conduct iz not vnecullar to men entrusted with

i administration of insurance laws; it hannsns to

; administrators irn every repulatory fleld. . « Laorelw

E will one find & rerulatory statute in vhich trere is

! more comnletes vrovision for reliel by jucdicial review
|

| than is contained in the AIC hills. After trere have

|
! been 2 few 2djudilcations on the sublect and & patiern

has heen established, 1t seems unlikely that any

. s o . . %
; ma jor difficulties should arise.”

'} 3

i Becauge the company 1s in = position to Jjustify

e

its recuests with reperd to the rate application, the burden|

95



|
data, rather thran upon the Ceorusisslioner to rsbut, vwerkaps E
!

without full knowledge of the company's case. Also, the

has correctly been olaced on then to justify with au‘“owiwfr

nrovislions for affirmative zction subsecuent To rete anprov-|

events tTving the hands of the commizslioner. ;
6. Rating Organizations |

(2) 4 corporation, an unincornoratsd association,

I
l
a partnership or an individual, whether located within w
|

or outside this state, may make application to the
(commissioner) for licerss as a rating orranizstion for
such kinds of insurance or subdivisions thereof as nrs
gspecliflied in its anplication znd shall file fthererith
(1) a copy of its constitution, its articles of arree-
ment or association or its certificate or incornorstion
and of its by- Taws, rules and resulations coverni

the conduct of its business, {(2) & 1list of its members
and subscribers, (3) the neme znd 2A7ress of a vrasident
ol this sfate uporn whom notices or orders of the
(coizsioner) or process affectine such rating

ﬁ

organization may be served and (4) a staterment of its
gualifications as a Pat1n” orgenization. T the
(commissicner) finds trat the zonlicart 1o comustant,
trustworthy and othsrvisas quclified to sct as a rating
orpanization and thaet its constiftution, articles of ‘
apreeﬂeﬂt or assoclation or certificate of incornora- 1
d rerznlations roverning

M

tion, and its by-laws, rules an: :
tre conduct of i1ts usinsss conforrm to the reoereﬂontg

of law, he shall issus 2 license spescifying the kinds 1
of insursnce or subdivisions trsreof for ich the |

apnlicant 1s suthorized to act 2s a rating orpanizations

Every such arpnlication skall be granted or denled in f

whole or in rart by the (commiss loner) within g
days of the date of its filine —ith nim. TLicen
issue? pursuant to this Section shall remain in affect

for three wears unless sooner susoended or revoked by §
the {commizzioner). The fee for said license s*all ?

be twentv-rive dollars. ILicenses issued rursuant Lo
tuis Seciion mav ke susvended or revolked by the
(cormissioner), afJur hearings uvon netice, in the sventy




the rating orﬂanWZS?WOh ceases to meet the rednirs-snts!
of this subsec*lon. EBvery reting organizasion shall
notify the (00141581onﬂr) promptly of every crance in
(1) 1t3 constitution, 1ts articles of npresment or
assocliation or its certificate of inco T“O“RUWOn, and

its bvy~laws, rules znd rerulations soverninse the conduct
of its business, (2) its list of members snd sukscribers
end (3) the name and address of the resicdent of this
state designated by 1t unon vhom netices or
the (commissioner) or nrocess affecting such
orgenization mev be served. '

(b) Subject to rules and regulations - e ve
been an roved by the {comiszsioner) as rgasonable, eacm‘
rating orgcanization shall nermit any insure
member, to be 5 subscriber to its ratinz services Tor
eny kind of insurance or subdivislon trereof for ~hich
it is authorlzed to act as a ratins orranization.
Notice of vroposed clanges 1n such rule:
shall be civen to subscriberse. Each ratings oveaniza-
tion shall furnish ite reting services without disgcrim-
inztion to its members and subscribers. Trs feaxonabJe%
ness of any rule or rersulation in its syorlication
subseribers, or the refusal of unv retine orranizgati
to admit an insurer ag a subscriber, =lgl1l, =t th
regquest of any subscriber or any =uch insurer, he :
reviered by the (corrrissioner) at a hearing held unon |
zt least Tan davs! written notice to =such rasine
orcanizaiion and to such subscriber or insurer. I
the (cormissioner) finds that such rule o re-ulation
ig unreasornable in 1ts application to subs cwwbrr y D
shkall order that suck rule or regulatzon S 11 not
avplicable to subscribers. If the ratinq o
fails to rrant or rejfsct an insurer's =
subscribtersiip within thirty ﬂﬂ"c efter
tre insurer mey reguest a review by T
ag 1f +the aopnlication had been reliscthted

‘\'ﬂ

-+
v
-

|._r. g

(coa;i‘nﬂonpr) finds tlat the insur
armittence o the rating organization u=a
' 1u tification, hs shall order L»
ion to admit the Insurer z= a
ds that the action of the ratin
ied, he s¥all malke an order a®fi

G
u
n1lZ




(¢) Yo rating eorgsnization srell siont ant »ule
the effect of “rich ould o wrotibhit or re: ﬂ7ate
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Ly pooling information,

tions to be rerulatsd in Lhe firmative zermges of tha word,

slonar ruet have =some way of covtrollin. Lheir
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sracbices. I this were nobt accomnlishe’, ths alffactiveness

would indeed by guestlopable. TP 271
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the comisslonoy 1 susmnoesed to do fs »ut
roval on s rats oy uvnon the practices of o 1eiiag oroan

ization without any guesi-iudicial povers ~haieosvar, bhen

stetes would certeinily be z2ebting up she 2o-called "isgland
of immunity or safsty” --thre very thipg shaei Lhe JSurlciary
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Cormnitbee woinbterl ont rould nob be rmrroved Ty bhe Conploss.)
Pronerly rerulated rating buresus, legalilyr co- }
omerutins hecuuse of the unigue nature of the iInsurince |
I
il nsiness, marshall tochnical facilities Lo corkins and E
conrdinate business and stetisticel sxperience hich, if t
1
intellirently used, males for more accuracy and shability |
of insurance rates. Conrras:s recognized that such s frocesﬂ

v in “he interests of tre public. 1the bills
establish the principles upon whier zuch cooperation may
talte place, gnd the techniques may vary so long as the

+

interests of tre wublic sre nrotects

-
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¢

|
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S360e T Deviations

“very member of or subscribsr to a rabir- oroani-
zation «rall adhere to She £ilings made on 1bs peralfl
”qni7ation swmeept that any such iasurer mar
annlication to the (cor-issionsr) for
1 uniform percent ige decraaze or
=3 Lo the pre-iuvme rreducaed Y

2o T1led for a kind of i-ss

ok insursnce wrich ls found by Tha

(co 38 be a oroper ratin unlit for tle

app t ol Uﬂiforq Tﬂvcentcg“ lecre

incresae for a subdivision of & ?inf s

(1) comp T of = egroupn of manval classl !
=hich 1s zted as a ceparate unit for X ?
DUTPOses (2) Tor =wrich senasrats olipensas i
are inck im bre Tilincs of whe retlins

the hosls for the f
v . !

O O
<
D

I
o

e

Q=

el

s rqa’ca 2t ]
or-anization
“Tace for a he
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rating organization way be hesard and shall ~ive Llen
not less thet ten days! writiten notilce tbereof.
the event the (oowmlqkioner) is advised b t%n T-utim”

orzanization thet it does net dasire o Vs
uron the consent cof the apnlicant, walve an
The (cormmissioner) shall issue an order par
modification for such insurer to he F£ilad

b
it to be justified end it shall thsreupon hec
effective. Fe¢ 3hell issue an order denving ¢

apu?lcd+won if he finds that the rmodification

justified or that the resulting premiuns ronld
excessive, insdeguate or unfalirly cdiscriminaboryv.
deviation pernitted to be filed shall be effectlve
& poriod of one wear from the dzte of such pernid

unless terminated sooner with Lhe aporoval of
(cowmmissioner).

. The word "davisztion"” as used in this sect

perhaps needs some clarification. Tt is not synony

with any chanre in or adZitlon to

"Phe term 'deviation! has no relstionahi;

aver to new rates or rating systems 1124 Jlrectly

witn the supsrvisory authority by an Isurer

l,—Jo
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o
s}
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=
o
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v
]
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i

tion. This iz true even though such insurer

the manuals or cxvperience data of some rating
tion as a part of the information and data supoorbing
its filing. “her an indenendent insurer makes

direct Filing of rates which vary uniformly eit

O.Wiﬂ

o

(9]

1

subecriber of a ratling organ

orsanilza-

|
|
100
|




or down from the rates Tlled Ty a rabins oerent ion
“hose rwomaet oor cnyerience Toovsoc Lo oouprert Ch etfon

i1s not a 'deviation' tut a dirset filing.

N B . . “ . ‘n
Tre word 'deviation' is nobt used to describe or

101

refer to 2 rete chance ~hich an independent insurer files

Jirect ¢r ¢ %3 changs which a rating or

O

mekes in its own filingse. « « The devietlion 1s anplisd

for only by a menmber or subscriber of & rabing ocrganiza-

) ”*
C10OnNs.

The All~Industry Committee has pointed out that
aconomlical carriers should be allowed to mass on savings &
their volicy holders, and that deviations =2re confucivs to
competition within the membership of ratins orrsanizationse.

Trhe bills make provisions for this. avorable loss

exnerience can result in savings also for the policy holder,

which can and should be passed on to him. Yithout Aeviations

there may be too much inflexiblllity in fthe lsw: but 1f tke

nrocess of deviatlon 1s too flexibley the advantages of

»
2

cooperablion in determining those rates within ths orraniza-

will be lost, and this may lead To a condition that would

not conshitute regulation that could he considered offecitlve.

Sec. 8o \ppeal by inority

iny member of or subscriber to a rating organiza-




ray appeal to the {commissioner) from the action or
decision of such rating orgahization in aniroviag or
rejecting any preoposed changs in or wddition to Lﬂe

filings of such rating organlzatloﬂ and the (co mlsswon+

er) shall, after a hearing held upon not lsss than ten

days'! written notlce to the appellant and to such ratinﬁ

pertaining to membership in or affiliated with a rating

orsanization, lssue an order apnroving the actlon or j
decision of such rating organiza'ion or directing 1t i
to #ive further consideration to such »roposel, or, |
if such appeal is from the action or decision of the 1
rating organization 1in rejectinﬂ a proposed addition :
to its filings, he may, in the event ne finds that such
action or decision was unreasonable, issue an order
directing the rating organization to malke an additlon
to its flllnrs, on tehalf of its members and sub=-
gcribers, in a manner consigtertwith his findings, w11h¥
in a reasonable time after the issuance of such order.

i
Il
il
|
|
i

If such appesl is based upon the failure of the .
rating organization to make a filing on behall of suchi |

mamber or subscriber vhich is based on a system of !
expengse provisions which differs, in accordance —ith J
the right granted in subdivision 2 of subsection (2)
of Section 3, from tre system of =xXpense provizions ;
included in a filing nade Ly the rating organization,
the (commissioner) shall, if hLe gronts the appeal, .
order the rating orraplzatlon to make the reques ted

filing for use by the appellant. In decic iqw such
anpeal the (commissioner? shall apply the standards

set forth in Section 3.

There 1s nothing at all compulsory in the bills

organization. It may develop that this sectlion will be used

by carriers whose membership in & rating ors

about the only reasonable and efficient way they can cperatd.

nization is

[|’1

I'or carriers nobt so situated, obvious courses of action are’

available, over and above this

they can file independently, or joln obhnr bureaus.

'
I
it I
|

T = _fr
eppeal by minority § &.g.
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Since the 3ZEUA decils
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M~

n 1944 g
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he recommen=

l_J 0

orl

=

dation of the model bills by the AIC and WATC, Tniform
Rating Laws have been z2dopted by the vast majorlty of the
various state 1e§islatures. & few states made material
changes in the laws before passage but these are definitely
in the minority. In Texas, Louisana and

ites for many lines: in

o

example-the state {ixes the »
California and Tdlssourl tie rates are file? upon demsnd by

the Commissioner. As stated, however, those rnealking such

o

substaniial changes in the model bills &re vrelntlively few.
As the score now stands, raste regulztion is now in effect
in every state insofar z2s fire insurance is concerned; 1t
exists sveryvhere but Idaho Tor such lines as casualiy,
Tidelity and inland marine Insursnce.

The unfair trade practices sectbions of the act
have been enacted into law by twenty-six stat=s. This
section of the state law 1s similar to the unfair trade

practices saction of the federal statute, the Federal Trade
Comuission Act. Under its provisions, as has been stated |
above, the Insurance Commlssioner may isszue cease and desistﬁ
orders, enforceable by court injunction, for such unscrupu-

lous business practices as false and misleading sdvertising,

I..J

&3]



the giving of secret rebates and discriminatory advertising

allowances, defamation of competitors, and s

some devices.

In a2ddition to the sbove at least ten Jurisdictions

have passed legislatlion outlawing inter-locking dire

i

o
oF
o]
3
£
e

as such is prohibited under the second of the creat anti=-

trust statutes, namely the Clavton Act to whick we ‘tave also
’ Y N ‘

glready referred. TUnder the state version of the act, as

under the federal! version,

interlockinge directorates or the

murchase of stock iIn a compebing commany is not forbidden

unless the same tends to monepoly or to a substantial or

unreasonable restraint of trade or elimination of competi-

tiore.

In the field of Accident and Health insurance,

Tortv-six states now reguire the f1ling with, and spnroval
¥ 1 £ ’ T

milar unwhole=-

by, the state commissioner of policy forms Tor suceh coverage

in advance of issusnce. Under the usual statutory orovision,
Vo |

such forms are cdeniled approval if they contalin any decsptive

or misleading clauses or provislons. In this oarticular

aresa, greater uniformity is constantly belns sought by the

nromulcation of O0fficlal Guides by the joint action of the

ATC and AIC for use by state authoritles in judging such

forms as they are submitted for avproval.




After this brief resume of the develcprments since
the now celebrated SEUA case was handed down by the Supreme
Court, it would be well to nause, for & moment, teo consider '
the attitude of the industry during this period of great
change. Immediately after the decision, end for a yesr or
so subseqguent to it, the insurance industry--both at the
executive as well as the rank and file level--vere consider-ﬂ
ably elarmed at the far reaching results of ~hich the
decision was capasble. As was recently stated bty the Chief
Auditor of X Life Company in Bosbton, one of the leading such:

i

1 i
il

|

companies in the YWew Bnpgland area, "+t wss es thouch the

flood pates restraining pandemonium has suddenly and rscle-

e
L

]

|
. . . l
lessly been trhrown open.' DMNor was this surprising since

state offlcialz as well as insurance executlves experienced

a similar sensation feelinr that the very foundation of
state resulation and taxation had beer shaken. Newspaper
editorials, likewvise, were in general "violently opposed to

. . i3
the declslon.f

In time however, particularly after the passare
of Public Law 15, esteblishing a moratorium to nermit state

M

legislatures to cope with the situation, tre insurance
industry bent tremselves to the task of salvaging the

situatlion with a remarkable energy and »roportionate




commendable results. A4As has zliready heen stated, the task
was not without its difficulties nor was the cooveration of
a unanimous nsture. There were, &3 conld he expected--
human nature being as 1% is--Jdissenters, in the Industry =nd
without, who Dlocked and delayed the Tormulstleon of the

model Plllis. Desplite the resistence, thre major obstacles,

g8 we know, wers overcome and the model bills were drafted.

-~

Since the 3ZAU decilsion several othar imihortunt
chenpges had materialized, +hich changes touch the verwy core
of the industry as & vhole. Some of the more relevent of
these have been described by Franklin J. larryott, Generval
Counsel of the Liberty lutual Insurence Comnany as follows:

le Promuigation of uniform classiiications of

2. He=examination of the basis upon ~wiich nnder-
writing rrofit will be allowed.

3. Develormaent of improved c¢lassifications of flrel
eccupancy hazards.

4. Daevalopment of formalae for adjustivc retes mord
equitably on a class-by-class basis.

5. The introduction of experience ratinge nlans for:
multiple location risks (contents) as, for exarple, Lheé

Pearl Plan, the Liberty lMutual Plan, the Zlorth A-erican;




by the insurance industry was the promulgrtion an? evantual

adoption by all

Plan, the Escott Plan and the like--some

o i

ct

for

anpl

nvolve

the lzrger risks

1c

v

eX0ensd

special

with

e A ztudy of schedu

»
b}

1tion tTo a

e

smaelific

7e An examination of

in

e treatment
the clasg.
le rating

the fusti

counts for long term policies.

pavrent of »remiums are resulated under sialbe

8+ Controversy as

tory laws.

experience upon an

asl

9. Introduction of s
"earme
s, rather t'an upon a

8. FOGULATI

Perhaps the most signif

of ithe

W A
states

So whether nlans for

tatistical

Hn

d premiun-incurrad

ritten-poid

CN 30

icant =zing

yall=lmown U

fication

or- thia

]

of  herig,

iform Instructio

lossgeas

~le impact fell

installment|
reriila-

;

.

ans for renorting

: I

g
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I
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For Classification of Dxpenses of Fire end Larine and

Cesualty and Syrety Insurers or, as it is

knovin, Reguleation 30.

18

expenses, Commisslioner Dineen of the S3tate of T

19438 reguested, and received, an aprronriatlien from fhe

so intimately assoclated with the ouesth

In that the vroblem of
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fication of exvenze iltem. Thaet rate maling ig directly

state legislature Tor ths »murpose of inquiring into the

matter and making recommendations for a more uniforn olassiﬂ

i

connected with exnense accounting, is cenerzlly known.

Serious difficulties blocked the patr to intallicent raie |

e )

fixing by tre rmltiple veriety of axpense item classifica-

N

sevsral vears of exhaustive research and situdy--to whi

members of the industr

eG Regulation Thirty establishing uniform classiifications

of expense 1ltems for accounting nurnoses. As of Januvary

e

1, 1549, thse adoption of such classifilcations for bthoze ¢ orid

panles doing business 1n the state of Nsw York--and this of |
i

course took in most, 1f not zl1l, of ihe leadlrn; comrtanieg-=-

i
was optional. Subsequent to Janusry 1, 1950, lowever, the |

adoption was mandstory. ;
Lven Lo a casual observer, Lhe effecta of such a
rerulation would seem Lo ke of cateclyswiic ~roportions. Eog
the industry it meant the delegation to the Junk heap of
rethods and accounting prcecedures asdhered to Lfor over @

cal

l_l »

centuryve.e It meant thre wholesale re~lralinins of clsr




help, the complete revision of company records, & complete
chance of accounting methods and vrocedures, Including form
cod policy reviaions. It would be foolhardy Lo attempt to
emphzsize the Importasnce of accounting and euaitini Senarte
ments in the insursncs industry. Tifthout exagreration it
is the very hesart of the orgonization--ithe very
pumplneg constantly the life blond into tthe many scotiered
and far reaching veins of the comoany. 7ith such a
sweeping effect upon such a vital part of the Industry,
Regulation 30 was truly a tremendous impsct upon the
industry as a whrole

The attitude of the industry zs a2 whole to
Fegulaetion 30, despite 16s troublesome impact, can Lzast be

summed up In the simple vet analytical ords of @arl C.

Payv, Comptrollerfor Libertys Lutual Insvrance Commany and

[
e

jav]

L leading filoure

"Rerulabtion 30 was the Test thine that conld Fave

harppened Tor the industry. How can rabtes o Tlxed on

a uniTorm kbasiz unless it ig limorm oo the mre-iuw

Aollsr 1a sment? To do this intellirently, uniflor-iiz
it

Trese senbtinents wers similerly veiced in substance by

d. H. Frown, Ovial Acecountent of the RBeston Branch of

n ttis £ield in *is oor richt chen s o2gi”

J—




Hardward rutual Insurance compeny as well sz Gerwanus e

&1,

Periro, Chief auditor of the Tew Engcland subual Life

Insurence Comnany, and obthers in similar nositieons in ofner

1 L

comranies ity rhom the riter had cccagssion to dizcuss the
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! One eirmificont, and in 2 mense, in-sxplicohle

|

! ) - sy Sy -
resction to tre wribtsrs query s to the effects of the TEL
decision on sccouniing nrocedurss ras the snssr TlvVen Dy

not a fer of the insurence executives Bhat Ylrhe riter had

fle Chief Auditor of o Life Insurance

} stated declelon had abscolubely no chanre unron

the sceounbines metrods =1d nrocedures of Fis company. H

e SR s 1 [ PR [,
ctated that he rermembers? when thiz oartleuls> doglslon 123

that "Trers was a lot of tolk shoub it For g

it srtortly dled down ond mofor oo his

experience wes concerned nothing further was over done aﬁoutf
it.  Substantially sirilar sentiments —ere volced by I'r. U,
Crief Lecountans of T Tuatuel Insurance who, for s nle,

stated that net only s

-

decigsion Mubt threi thers was never any doubt but i tre

[0]

natter of insurance —w=g state, rather &h

rernleted.  SE111 another Crief Juditor of C lutual Comany
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be held in *

followine

S0k

=1
a
[

{-F

S - e B I —
i;
he Commodore Fotel, New York City contairs the
topics Ffor discuseslion and oulsedusnt sehlion. ;
(1)} Functional Distribution of Comiszsions and
ETare. i
"(2) Definition of the LZxnense Group--icguisibiony
¢ Supervision and Collection “xoenzaeg - :
|
prezent definiticn of ccquisition, Tiesl? sizer-
vizlon snd collezction oxpenses. A1l semments of |
the industry are urged Lo ssac! more acceptable !
definition.!? i
!
"(3) Cther Exnense Analyses “
T tre report of Novenber 7, 1551 the Uniforf
sccounting Subeormittee it was stated: 'YThalle %
tre industry reorsaentatives ewrross thewselves
2a not sverse teo filins with tre Subcormitbse ﬁ
I
information on certain =xponss analysas, =trong ﬂ
:
and unanimous opnosition was volced a-alnst the ?
phraseolory in the Subcormitles recorte. Trnerefora,
that section of the Subcommittee's report denling,
witl 10ther Expense Anslyses! wos wacelved end th%
\i
|
|



Subcormittee ig Airected

the subject.t”

The zbove are but a few of ths

: 113

arenda confronting the Uniform Accountin: Subcormmit-oe.

Cth are of & similar neture snd all serve to 1llustrate
that lezulation 30 and the impact that 1t proved Lo have |
upon the industry is likely to be continuing in its asture 3
for some years ©o comc. f
SUIARY A7 SOWCLIIST ¢ ?
i
In th=2 celsbrated case Faul v. Vipsinia, . |

Tiztice Fleld declared that "issulre 2 policy of i

ia no. 2 transacitlon in

not interstaite transachticnes, thourh the partiecs be
in different stetes." These words uttered in 18:8

legiglabure znd
tusinezzs of

-n.r.‘,;—-}j!.; 1--| e )e!

ras not such that was subliect T X

surely a matter for state control. The Vircinia cas
RIS S A )

the sentiments voice therein, was regerded ss tha -

law or the gsubject Ly a lonz line ol decislons

seventy~five vesrs until the declsion in the

inanr

e

Y1

[outheaster

G

a
ﬂnﬂ*?ll@d
serely

ipdinigrw

et

Underwriters Association case, in 1944, wherein bttre

Court of the United States completely repudisted 1%

Supreme

Ly




holding thet insurance fell commerce cianae of

the Constitution znd wss therefore subiect to resuls

the federal povernments, The 3%WAU declsion stertled the lar
Ly the anparent novelty of ifs doctrine in the face of auch

substantisl orecedent to the contrary. It disturbed the

insurance profession more deeply becsuse the

tion by

trust laws, as the Suprewe Court construed thern, forbade ?1L
price fixing zaoreements betwesn business competitors, and i
thus seemed to threaten a return of the evils of unrestrain&d
|
competicion in premiums Tor flre insurence, which it wvas
thourht had heen exorcised a generation belore. The
insurance industry thus found itself confrontsd with the

necessity of meeting an o0ld issue in a ner form and on a

nation wide scals. ation w1as further

by anxiety less the decision that insurance wae irtaerstate

commerce vould have the effect of invalidatins the system

cf state repulation and supervision elready establicshed.
Subsequent to the 3EAU decislon =nd prior to

Cong

ressional action clarifying thelr position under the

.

existing structure of state regulation, Insurancs

were in a difficult lesgl position. IL they complied with

the stete lews then in existence (1944), in an stismpt to

avoid liakility under those laws, thelr acts of compliznce

comuanies




would in meny cases te 1in direct vlolation of the lederal
anti-trust laws. The companiss could therefore ba ~rose- 1
cuted by the United States Attorney Usnersl if they complied
with the stete's luws znd by the Attorney Generals of the
several states if they did not comply with thew. In foet,

some obote lawg 1ike those of Wisconsin and liev Yorls

required or encoursged insurance companissz to helon~

Pursgus and in general to follow cooverative rate=

]

malzing or rate-filxing »rocedure, sinmiler fo “he ovrocedure

<
i)

condermed Lv Lhe Z1AU case as g violation of the Zherman

Act, the preat anti-trust or anti-monopoly ststute.

In view of this conflict of laws and out of

considerastion for the importance of the insursance indughry

o the nabtional econemy u¢nd welfare, the consTess ;

1 .
L

rearings to hear both sidass of the

controversy. In the course of thess hearings 15 wes bronsiit
1

out that there were other federal laws wihich would 2 wly to:
Sherman and Claylton Acts, as
Tor example the Tational Lebor Helations iAct sad the Koir
Labor Standards Act. Tepresentatives of labor felt thasm |

since the application of these laws would nlacs in i

tooperdy the unton's status that it was not in the Lsst




FaE

rerulated. Thev insisted that tle application of the anti-
trust statutes to the insursnce businsss vyas a far cry from

saying that %tle Federal government should resulate insuranc

companies. i
aAfter nmch testinony znd many meeti-~rs, “he tr nndi
toward the ultimaie answer gradually tecame apparent. The ;
solution was first indicated by Senators Hatel and O'T‘honpﬁ
They hoth pointed out that the industry should not have

sy

aporoached Congress for a hlanket exemniion from the aniti-

trust laws: it should have instead advanced seme apacifTic

'_J

arislation for possible tewporary exeuntlon, or havs listed

uch exemptiona as were absolutely necessary. This -ronld

v}

'.J-
)
]
4]
A
-+
H-
e
o
O
=

provide a werilod of sdiustment and

peration o the

exact needs and Lo develop a system of o
rate-naking process without destroying the affsctiveness .
of either %the snti-trust laws or state rerulstion in the i

|
interests of the public. Shortly thereafter the llcCarran

Act, called Public Law 15 of the 79th Congress was snacted.

LD

Contrary to the then wishes of soas Lranches of
trhe Industry, Public laow 15 did not prunt bhlaqlzet exemphion .
o ¥ a5 Iy

of the business of insurance from the orovisionz of the

g

anti-trust laws. Tssentlally the Act established o mora-

torium nperiod for fthe industry to allow tiwme Tor it to male
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the necessary internal adiustments and to nrovide trhe shtates

D
b
2

with an ovoortunity to revisw thelr e:

£
Ee;

™
)
—
o

or clarify them, or nass adriitional lawe then »ro=-
vided tThat the federal anti-trust laws =ould be ounlicable
to insurance after the morstorium "to the exbent that such

business is not resuleted vy state law.

was to last until Januvary 1, 1948 but it was later extended

to June 30, 1948 to allow Congress tire to study the effect

of action talken by the stsites during the interin, and also
to accomodate some statss whose legislatures met during the
extension tire.

During the moratorium =ariod sincere =fforts were

made to esteblish standard rating laws To be cdonted hy the

istine statutes, a-end

states, or to serve as valid fuldes by bthe stotes in avending

their own rating laws in compllance with
intent as evidencsd by Public Law 15. These efforts were

1 4-1

joint in that they were warticlipated In by the Tabional

Association of Insurance Commission: rs on the one side, and

an All-Industry Committee, composed of delegates and

renresentatives of the various companies, arents, sxecublves

= - 3

asnd underwriters of the insurance industry ags a vhole, on

tte other., The end result cf such joint efforts was the

L

drafting of model bills fo serve as culdes for ztate




legislatures in thelr search for comnliarce with thre
requirements of the licCarran Act. 5
The AIC bilis as drafted were submltted Tor
aporoval in June, 1646 at Portland, Oregon, and wsre accemtéd
L the majority of the ¥AIC and AIC,. Meedless to say, in
1ight of the internsl conflicts there was some dissent.
Nevertheless the bills were oubtstanding examplssg of a uniteé
sffort to mect the challenge. Since that time they have H
i
been substantially adopted by most, if not a2ll state 1egis-j

latures; a bere minorifty medified the same materlally in onag

narticular or another.

I..I.

The atitltude of the vast majority of fthe industry

toth before and since the drafting and adoption of the modeﬁ

N by P !
bills lkas been most exemplary. for all it meent rreat '

inconvenisence and chanre, and at 2 rreat sacrilice 1n money

and effort. Nevertheless the challenge was met, and aespit%

the obstacles and difficultises, the goal for the most nzrt

was atbained.

A

Tt would seem to bes toc early Lte srrvive a2t any

£ i

conclusive Judrments as to the success or failures of Lhe

new rating laws and threir sdminlistration. Such rerulstion

|_2-

visionsd by these Jaws, as a natural cong=zauencs
v, > i y

as

45
3

[al
w3

will reculire many further inconveniences and =acrifices, i




in effort and money, to the industry as g wrole. TInsofar
as such hardshics do not work an increase in the coszt of
insurance, they will, unfortunately, not conatitute matters
of too great public concern.

"That is not %to say, however,' in ths vorda of
Henry S. llosher, Genersl Attorney for Allstate Insurance
Commany and Chairman of the Sectlon on Insurance Law of the
American Bar Assoclation, "that the imposition uvon trese
comranies of guite unnecesssry inconveniences and burdens

w111l not become a matter of —ublie concern. Sucl an

[o))

cerrins effect on Lthe

administration, counled with 1ts de T
will to compete, could have s disastrous effect on comneti-
tion in the insurance business. Since the pubklic interest
lies in the maintenance of competition, such an avenhtuality
would make the undertaling of & new aviroach to fthe nrohlen
n

inevitable.

It is to be honed however the® such action will

)

e unnecessary. If both the industry and wtle insurance
cormriissioners will weish their actions carefully, in the
light of the »urposes of the rating laws, and be ever
consciouns of ~he necessity for fostering competition, there

4

is every probability that the vresent rate re:mlatory
program will be successful, that state supervision will be
preserved, and that the industry may face the future con-

fidant of even rrestaer achlevament.

119
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