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INTRODUCTION TO THE SOCIOLOGY OF LAW AND LAW AND DEVELOPMENT

CHAPTER I.
=000~

This Chapfer introduces the reader to the subject—mattef of
Socioloéy of Law and Law and Development. It begins with the
Resolution of the Standing Committee of the National People's
Congress on Acgquainting Citizens with Basic Knowledge of Law.
Putting the reader in the role of a lawyer-drafter, we ask the
reader to critique that law and make recommendations for
improvement. Most readers will not have an organized way of doing
that. As its purpose, these readings aim to develop the reader's
ability to critique 1egislatibn. In the process, the reader will
learn to create good legislative programs -- and that lies at the

basis of competent law-making.

In the excerpt from Law, Order and Power, the~authbrs~éf§ué
that the legal order, broadly conceived, constitutes organizeq;v
society's principal tool for solving social problems;fWhen’Chiﬁa
decided ‘to embark upon’its reform program, it had to draft and’
enact a great number’ of new ‘laws -- for example, the’ Law'on -
Foreign Joint‘Enterprise, the various laws on the Specia1‘
Economic Zones, the Law on Public Enterprise, the Income Tax
Law, and the Patent'Law; To accomplish its broad goals of law-
making, over the next séveral decades China must write thousands :

and thousands of new laws and regulations, on the national,
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provincial, county, autonomous region and municipal levels. For
that, it will need thousands of law-trained experts to
participate in the task of writing laws that solve the problems
they address. These readings aim to help readers learn that

skill.

Most law students study the law-in-the-bocks. They study
law mainly in law libraries. To practice law in courts, most law
teachers believe that knowing the law-in-the-books constitutes
the core of the necessary knowledge. To practice law in the
courts, typically the lawyer takes as given the laws as they
presently stand. If every law were a tree in a forest, his job

becomes to guide the client safely through the forest. The lawyer

has little concern with what the law ought to be. He mainly
concerns himself with what the law is. That the lawyer discovers
in the first instance by reading law-books. Most students learn

law the same way.

Some lawyers =-- in China, in the years to come, many lawyers
-- have jobs in the: law-making process. They must concern .
themselves not merely with what the law is, but also;yith what

the law ought to be.

'Law aims to solve social problems. Social problems do not .-

exist between the page5/6f books. They exist "out there" in the

world of people working, playing, loving, making, writing,
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singing, running, governing, judging, fighting -- doing. Social
problems exist when some people behave in particular ways that
someone identifies as a difficulty. If government wants to
change that behaviour, it first drafts a new law. Unless the -
legislative drafter, usually a law-tr ained person, adequately
understands how law will affect behaviour, however, the new law
may add to the problem, rather than solve it. Unless the drafter
adequately understands the social problem itself and its root
causes, the new law may only plaster over the symptoms, not cure
the disease. To write competent new laws, the drafter must study
not only the law-in-the-books, but also the law-in-action. The
law student must must learn how to make investigations not only
in libraries,dabout the law'in-the—books, but also, in the great
world outside libraries, about human behaviour in response to

law, that is, about the law-in-action.

As did Cﬁina; in the period'folldwing World War II most of
the Third World’éméféeaqfrom”First'World'dominétion. Third World
countries pfopéé;a‘toause”laﬁyand state power to Solve the social
problems deuﬁaérdéﬁeibpmenE.iﬁhérited from the past -- mainly,
the masses' pévgfiy”éhag%oWéilésSneés; The study of how they did
this, andifhéif’feiétivéhsuECééSes and failures constitutes the
study of Law and DeVelopmént. So viewed, Law and Development -

constitutes only a special instance of the Sociology of Law.

-

v
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In the last selection, Seidmangargueg that Law and
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Development studies the use of law to bring about social,
political and economic development in Third World countries. In
thigrview, the subject has a practical, not merely an academic
thrust. Focussing on a case study frpé'Tanzania, in Africa,ﬁhey
shows how the drafters actually contributed substantively to
framing the contents of the new law. Drafters' roles everywhere
require them, inevitably, to determine how laws will actually
affect the behaviour of the law's addressees. That requires that
drafters understand how law and sociegy interact -- that is, that

they study the Sociology of Law.

Readers should read this (like all books) griticallx. They
should approach every reading, every editorial comment, every
note, with a strong suspicion that what the writer states
constitutes useless nonsense. In this book, this arises for two
reasons, First, many of these readings concern experience and
put forward~theqriestpasgdfon:experiepce elsewhere in the world.
Like the rest ofﬁphefThi;d.quld, China must use the legal order
to accomplish. the broad sgc%al,_political andueconggiqnchanges
that it has set(forQitselfvunge; the label of the ﬁéforms. To db
that efficiently and well requires that Chinese laﬁyg:s:make uée
of experience.everywhgre -- for we lgarn only from experience, as
refihed by reason informed by theory. A great deal of the
relevant experience comes from China itself. Like every other
nation, however, China can learn a good deal from the experience

"Of other nations. Many of the readings in this book derive from
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the experience elsewhere. Like many of the social theories that
people study everywhere in the world, most of the thecories about
law and development advanced in these readings find their source
not in indigenous, local experience, but in experience elsewhere.
The reader must constantly question these theories, asking to
what extent do they have relevance in the Chinese situation?
Senior Statesman Deng Xiaoping has said that one should not
reject a theory merely because of its source in another country -
- a black cat as well as a white cat can catch mice. That does
not say, however, that foreign theories that seem to work well
elsewhere will work well here. So Premier Li Peng meant when he
said that when China opens the window to the world, it must take
care to ensure that along with the fresh air,;flies and mosquitoces

do not swarm in.

The second reason why the reader must examine this book -
critically arises because the editors have included at many
points“reédfhgs espousing theories that contradict each other.
They ‘do this in the belief that the reader should have an
understanding of the range of theories in'the field, not merely
read about the theory that the editors believe the best. The
reader must therefore decide which of these make sense in the -

Chinese context, and which do not.
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PROBLEM

[Throughout this book, we intersperse problems of this sort.
We strongly urge the reader to read the Problem quickly, then
read the Notes and Questions that usuaily follow~the Problem, and
then re-read the Problem with those Notes and Questions in mind.
Usually, we really have very little concern with the particular
subject-matter of the law involved in the Problem. We have a
deep concern with other mattefs.thah'that, but use the particular

law only by way of illustration.

For example, the following Problem concerns a Resolution of
the Standing Committee of the National People's Congress on
Acquainting Citizens with Basic Knowledge of Law. As the Notes
that follow suggest, ouf interest is not in how to acquaint
citizens with a basic knowledge of law. In this case, our
interest lies in inducing the»reader;to consider the general
problem of how one might go about doing research on the law-in-
action, that is, on how a given,lawféffects.behaviour.,We use the
Resolution on Acquainting Citizens with Basic Knowledge of Law - ..
only as a specific, concrete case to help students think .abiout . .

that more general topic.]
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FTo: Mr Student
From: Senior Lawyer, Drafting Office

I enclose a copy of the Resaluticn of o) i
C-;xmr}mittee of the Naticnal Pecple’s Congress ~:«:1hicqi:\iggigg
Citizens with PRasic Knowledge of Law. Although enacted ;.ﬁ 1385 N
we believe that it has not succeeded in - educating our c;.t:.*e;'
with knowledge about the Constituticn ‘and our t;és;l.g 1

. leqgal
structure. - UWould vyou kindly prepare a memorandum advising-us
what we should do to  amend the law to make sure that its

objectives are achieved?

Resolution of the Standing Committee of the National
People s Congress on Acquainting Citizens with -
Basic Knowledge of Law

(Adopted at the 13th Meeting of the Standing Commmee of the Sixth
National People S Cangress on November 22, 1985)

In the interest of developing socialist democracy and improving the
socialist legal system, it is necessary to place the law in the hands of the
masses of people so that they will know what the law is, abide by the law,
acquire a sense of legality and learn to use the law as a weapon against all
acts committed in violation of the Constitution and the law. This will
contribute towards safeguarding the lawful rights and interests of citizens
and ensuring the enforcement of the Constitution and the law. A major
effort to publicize the legal system and popularize basic knowledge of law
among citizens is of great significance to the consolidation of the socialist
legal system, the ensurance of long-term stability in the country, the
promotion of material and cultural progress in our socialist society, and the
realization of our country’s objectives and general task in the new period.
The 13th Meeting of the Standing Committee of the Sixth National People’s
Congress takes the view that the draft resolution submitted by the State
Council concerning the popularization of basic knowledge of law among

" citizens is very important and timely, and resolves as follows:

1. Beginning in 1986, a programme of education aimed at popularizing
basic knowledge of law among all citizens capable of understanding it shall
be carried out in well-planned steps over a period of about five years. Such
education shall gradually be institutionalized and regularized.

2. The popularization of basic knowledge of law is intended, first and
foremost, for cadres at all levels and for young people. In particular, leading
cadres at all levels shall set examples for studying the laws, understandmg
them and acting by them.

3. The popularization of basic knowledge of law shall focus on the
Constitution and cover the essentials cf the basic laws, such as those of civil
and criminal law and the law concerning the structure of the state, as well
as basic knowledge of laws wmch have much to do thh the vast numbers

. e e A e W



various regions pertinent laws may be chosen for study according to the
needs.

4. Schools are important places for popularizing basic knowledge of
law. Universities, secondary schools, primary schools and schools belongi,18
to various other categories shall all offer courses for legal education o
incorporate such education in related courses, include both in the curricy.
lum, and combine legal education with moral and ideological-politicy
education.

5. It is necessary to write or compile concise and popular readers o
basic knowledge of law and to conduct publicity and education for the
popularization of such knowledge by closely linking it with reality ang
employing a variety of forms. Such education shall be conducted in ap
accurate, popular, vivid and wholesome way. Solid work must be stressed ip
order to achieve good results and avoid a formalistic way of doing things,

6. The popularization of basic knowledge of law shall be conducteq
under the leadership of the Communist Party of China and by setting in
motion and relying upon the forces-of society as a whole. All state organs,
armed forces, political parties and public organizations, enterprises and
institutions shall earnestly educate the citizens in their respective organiza-
tions and establishments for the popularization of basic knowledge of law.
Newspapers and periodicals, news agencies, radio and television stations,
publishing houses and institutions in the field of literature and art shall all
take up the publicity and education on legality and popularization of basic
knowledge of law as an important regular task. The standing committees of
the local people’s congresses and the local people’s governments at all levels
shall provide competent leadership for the implementation of this resolution
by working out a realistic and feasible plan and taking effective measures
to carry it out earnestly. : . : o i




P - o - a—

- MOTESZ AND QUESTINNG

b State the steps you would take to prepare yourself Lo i
answeyry ths Senicr Lawves’s  memorandum, which of them comuldg v :
doo1mom o law  libracy, Lo poaur ownr office wr study, =and in the :
Citeiciz Wwor 1Jd7

e What guesticors would you pode to yourself in preparing |
to answaer the Senicr Lawyer’s memorandumT T
3. Why would you ask these questions and not ather
quastions®? How couwld  youw assure  yourcelf or the Senior Lawyer
that you had posed all the carrect Qquestiocns, and only the

correct questions?

4. Obviously, what we need is an agenda of steps to take. to
critique proposed legislation. Having an agenda of that sort, we can
us¢ the same agenda when necessary to create legislation to solve
cme:é_ppt _problems.

ke . ‘How does the task involved in analyzing proposed
legislation differ from the task involved in determining how the law
would deal with a particular set of facts? John Austin (1790-1859)
became the founder of the English "analytical® or imperative school
of jurisprudence, still dominant in much of the English-speaking .
world. He distinguished sharply between the "province of
jurisprudence” and the "province of legislation™:
"...general jurisprudence, or the philosophy of positive
law, is concerned with law as it necessarily is, rather than
law as it ought to be: with law as it must be, be it good or
bad, rather than law as it must be, if it be good.”
J. Austin, Lectures on Jurisprudence (4th ed; R.C.
Campbell, ed. 1873), I, 33; also I, 1107-8."
Very few lawyers today would agree with Austin that so bright a
- line separates the law that is from the law that ought to be, although
plainly thcs_f do occupy opposite ends of a continuum.l Twhk

Qov Thanle

1 Austin elsewhere recognized that no bright line separates the law that is
and the law that ought to be: "It is impossible to coansider Jurisprudence quite .=
apant from Legislation: since the inducements or considerations of expediency . _ 7.
which lead to the establishmeént of laws, must be adverted to in explaining -

their origin and mechanism. If the causes of laws and the rights and . .
obligations which they create be not assigned, the laws themsélves are
unintelligible.”  Lectures supra, 1107. -




L. . In this course we concern ourselves entirely with the issues
surrounding the question, what ought the law to be? All decision-
making arises in an institutional context. Here, we do not consider
the question posed as it appears to appellate judges in deciding an
issue of law, although of course they face the question in every case
they decide. We consider the problem only as it appears to
legislatures and administrative agencies m their rule-making

function. :
'l‘hmkl,ngs like a lawyer"” about dccxsxon-makmg of any sort

nve

obviously imbricates at least two strands of thought. One has an
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institutional framework--courts, legislatures, ministries.
Because decisions take place within institutions, with all
their varying constraints and resources, decision-makers must
take them into account. In designing legislation, for
example, of course one must take into account the political
realities of the Party, the People's Assembly, and its
standing Committee, and the bureaucracy, and what will likely
win support,'and what will likely lose. The very form of the
legislation (statute? administrative regulation? Resolution
of the Standing Committee?) may well depend upon
institutional considerations.

For reasons of space and time, in this course we do not
study how these institutions and their processes shape
decisions. Instead, we concentrate on the normative aspects
of that task. Of course law constitutes an exercise of
power; of course it reflects power relationships:; of course
it reflects the interests of the groups with the power to
affect ifs content. Those issues of power one might study
advantageously under the the rubric of the decision-making
institutions, for the relative power of different groups
depends in part upon the structure and the process of the
decision-making institution. (For example, the power of a
group in government to affect the content of pending
legislation may well depend upon the rules permitting
amendment . ) . - - A

Legislation does more than express merevpower
relationships. It contains an imp6rtant;ideal and
intellectual contenﬁ. 'If nothing more, one can say a great
deal abdut'the'rélat;vé effectivehess of legislation.
(Consider the questions askéd'here about the Resoiutién
Concerning Basic Knowledge of Law. Lawyers in the
legislative process frequently have a position that permits
and indeed requires them to make normative arguments in ideal
terms-—- how serious naé become the social problem that the
bill addresses; its probable effectiveness; its possible

unwanted consequences; its costs; and so forth. It is those
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For our purposes, here, we take the institutional questions .
}

questions with which we concern ourselves in this course.

involved in legislation as given--in the economists' phrase
ceteris paribus ("other things being equal”"). Obviously, we
must never let that become ceteris incognitis ("other things
being unknown”). That we do not focus on institutional
considerations here does not denigrate their importance. 1In
the same way, theat a course on contracts does not focus on
trial process does not deny that trial procedures may well
affect the outcomes of a contract case, frequently more
significantly than does the substantive law of contraét,

From Chamliss and Seidman, Law, Order and Power (1981), p. 1-

We live on the edge of the abyss. Rarely in receat memory has society seemed to teewr Lor

- so close to disaster. The economy roars out of control; international affairs threaten to )

overwhelm us; bureaucracy clasps us in its clammy embrace; politics becomes a theater %%+
of the absurd, and polmcxans. clowns. :

' In our era, organized political communities look not to church or clan or
community for respite against social ills, but to government.: ‘We expect government to - - -
improve economic affairs; to solve international puzzles, to ride herd on bureaucracy, -
to improve the political climate. That era began in the Enhghtcnmcnt Then, as now, ‘
the liberal faith held that rational people, organized in political communities’and - =2
exercising state power through the legal order, could instantly erase the cruelty and. . . ...
irrationality of social life. T

It does not work that way. Just as feudal barons grew fat on the labor of serfs;so  “i7-
did the rural gentry grow fat on agricultural laborers, robber barons on impoverished
immigrants, and multinational corporations on the people in the Third World. Those
who have owned the world-have run it and havc kcp( in force lcgal orders to facilitate
their continued rule and privilege. £

They did this despite constitutions and legal orders that on their faces almcd at
equality and representative democracy. The high school civics textbook blueprint tells

— . e e e : . -
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us that the people democratically elect the legislature, which enacts laws reflecting the
Tajority interest. The administration enforces the laws, and the counts adjudicate
disputes about them. The laws, expressed in general rules, affect everyone equally.
Guarantees of minority rights ensure against the majority’s unrestricted tyranny.

Long ago, de Tocqueville expressed the great paradox of Western democracies.
The mass, it seems, has all the power, and the rich all the money. The legal order itself
‘supposedly ensures democratic power in the mass of the population. That we live in a
sadly troubled world characterized by inequality, not equality, and authoritarianism,
not democracy, expresses a failure of the legal order. In a society that looks to the legal
“order as the principal tool to solve our social ills. that we teeter so close to disaster
expresses either our failure to use the legal order - intelligently or deep-seated
'weakncses in the legal -order. itself.

In cither case, part of the explanation for our social malaise must lie in the legal
order. It becomes government’s principal instrument of social control. We rely upon it
‘to maintain order in the streets, minimal harmony in the family, regularity and
‘predictability in the marketplace, safety in the workplace, and nondiscrimination in
work and places of public accommodation. We also.rely upon it as an inscrument of
‘social change. If government proposes to improve economic conditions, it enacts a tax
law, wage and price controls, a planning law, or laws conceming the money supply; if
it strives to solve intemational puzzles, it operates through organs of intemational law

* like the United Nations; if it proposes to weaken bureaucracy's power, it passes new

laws' or ‘enforces old ones concerning administrative accountability and decision-
‘making power; to improve the quality of our political life, it passes laws about election
finances, primary elections, and the like. The legal order becomes goverment s scalpel

in opcmung on the body politic.”

- To do that adequately,; government must have a grea( deal of knowledge about the

* uses and limits of the scalpel, what it can do and what it cannot do. That knowledge, by
“*and large, however, hardly exists.:No phenomenon ‘other than law can claim to have
““j"recewed such mt.ensxve study generaung» so dittle knowlcdge Evcn those most
= law-enforccmcm agents—frequently become proficient-in one or another of the legal
“* order’s many facets without understanding its broad expanse. In this work, we hope to

introduce readers to thq systematic study-of. the legal order.-In this chapter, we first

. define the domain of study. We then suggest in broad outline the sort of knowledge we

can cxpcct to generate and how we proposc to* go about the study.

R

EEE-N SERN

! 1 1 THE DOMAIN OF STUD\'

We tuke as the domain of studﬁ g‘ w orfler. For some words, the culture supplies a
common definition. All native speakers know that the word *“elephant’’ means
" that large moving gray mass out there. A definition of the word *‘elephant’* need only
describe the large gray mass in detail. Other words. like “‘truth’" and *‘beauty '’ and
*god,”” have only the vaguest agreed-upon meaning. For these, a stipulative definition

SmEerie o
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serves; one says what one means by the word. “"Law ™" is such a word, which means we
must first define what we mean when we use it.

“Law'' and “The Legal Order” Dlsungmshed

The word law sometimes means an individual rule that has certain chdractensucs, at
other times it means the whole complex of the legal system, involving not only the

~ rules themselves, but the various - institutions, processes, and roles that occupy
‘themselves with those rules—legislatures, courts, administrativé agencies, and

lawyers, judges, police ofticers, legislators, administrators, jailors, bureaucrats, and so
forth. To avoid that confusion, we use the word law in the sense of a law—that is, a

‘particular rule that has the characteristics that define it as a law and not as some other

sort of norm. We use the words the legal order to mean people doing things: Judges
judging, lawmakers making law, bureaucrats administering the law, police officers

.

making arrests and finding lost babies and sometimes beating up people illegally, and

many others. The legal order, in our definition, constitutes a set of social relations
governed by rules set down by the state. Its principal actors include state employees,

but others participate aslawyers, litigants, and the addressees of law. Some institutions

exhibit a rather tightly sealed exterior to the rest of the world,, like prisoas and
hospitals, for example. The legal order, however, exists in large part to affect the

behavior of people who often seem to be only tangentially connected with it. To study -

the legal order, we must of course study the actors who coastitute its movers and
shakers-—judges and legislators and prosecutors and police officers and administrators.

- We must, howcvcr. also smdy the behavior of the law’s addressees. We must cast our

net wide, - -

Taking as our domain of study the legal order as we havc descnbed it places us in
the tradition‘of American legal realism. a school of junspmdcncc that began in 1881
when Oliver Wendell Holmes, Jr. (later a great Supreme. Court justice) wrote that *‘the
life of the law has not been logic; it has been experience. ! The realists msmed that we

“ must study the ‘law-in-uction as well us the law-in-the-books, the, ;behavior lhat zaka

place in the ‘face of the prescriptions.of the law as well as. those prcscnpnons
themselves. Their ‘case nominally won out; American .legal . scholars by and large

- accepted the proposition :that .to understand the legal order we must.investigate the

law-m-acuon. anrence Fncdman cxpresscs the: rcahsts -view as.follows: ...

k (18 - ST TN ,,“. _—
Structurcs [coum. pohce ‘the legal prolessnon] and rules [law:l looL one wny on papct. while
acting quite differently in life. Almost everyone concedes that law is to some degree a social
product, and that law on the books and law in action are not inevitably the same. Rules and
structures alone do not tell us how the machine really works. These provide no way to soet out
dead law from living law. Thcy do nut ull us how and why rults are made and what ‘¢ffect they

have on people’s lives.?

The study of how laws are made, how they are |mplemcnt¢d and wha( cffect :hcy have

on people’s lives is ulled the study of law and society.
P

e
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Other Definitions of ‘“The Legal Order,’’ ““The Legal Systein,’’ and *“The Law”?

Other writers suggest their ways of looking at law. Sometimes they have used a
linguistic cover to smuggle a substantive judgment about what we ought to study.
William B. Harvey adopted: perhaps-the most common definition of law when he
suggested that the legal order (he uses the word law, but in the sense that we use the
legal order) entails “*a technique of social ordering deriving its essential characteristic

from its ultimate reliance on the reserved monopoly of systematically threatened or

applied force in politically organized society.’* This definition implies that we misuse
the words legal order and law if we apply them to systems of social control in socicties
that lack a centralized monopoly of force and a bureaucratic structure to determine
when a violation of law occurs and to apply sanction for its breach. It limits the concept
of the legal order to societies that have a state structure: In this view, the sorts of
societies many anthropologists study do not have a legal order and, by definition,
therefore, these socicties have no law.

In an effort to find institutions common to both simple and complex societies
susceptible of comparative study the American anthropologist E. A. Hoebel stipulated
a broader definition of *‘law.’* He saw as the *‘fundamental sine qua non*’ of law in
any society, simple or complcx. *‘the legitimate use of physical coercion by a socially
organized agent.’” He then defined law as follows: **A social norm is legal if its
neglect or infraction is regularly met, in threat or in fact, by the application of physical
force by an individual or group possessing the socially recognized privilege of so
acting.”"®

Hoebel miade a selection among the many potential attributes of what one might
call law in a modemn centralized society—the aspect of forceful sanctions—and masked
his choice under a dcﬁmuonal guise. He did ‘this by asserting that law necessarily
conmns force. Force becomes the sine’ 'qua non of law only if the concept of law exists
as an essence in some umul world ot' absolutc. Platonic Ideas or if general agreement
exists about the’ phcnomcnon to whxch thc word law refers. Neither holds. In sum; by-

his definition Hoebel said that he“had ‘an’ interest in - studying -the use of socially - -

approved fon:e to sanction norms of conduct. That seems a valid area of study, but why

A

- the sine qua non “or essence of law" Many ‘Other aspects of the institutions of social

control can serve as the focus of study, ‘without’ ‘necessarily constituting the *‘essence’’
of the legal order: the dispute-settiement mechanism, the adjudicative mechanism, the

. systcms of dccnsxon—makmg. the fact-ﬁndmg ‘mechanism, the content of the norms, the

' : , dxfference bctwccn th

-

mtetrelauonshxp of thc no‘

and a fhost of fothers. L
Tom' systcfxxs analysus' That dxscxphnc wachcs us_ the
sys nd*the" cnvu'onmem For the systems engineer, the
question of whcre thc system and the ‘environment separate usually appears as a factual
matter. The cnvu’onmcm consnsts ‘of ‘the unalterable .conditions that affect us. The
system consists of whatever appeals under our:control.” The aircraft engineer cannot
change the characteristics of the ambient air; he can only do something about the design
of the aircraft. The interface between the aircraft’s skin and the atmosphere becomes
the interface between the systen}nnd the environment.
For engineers, that seems a_factual |ssue For governments, it becomes a
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normative question. Should the Dcpanmen;i;_)f Agriculture accept low rainfall as part of
the environment and concentrate on helping farmers in arid regions grow crops
appropriate to dry lands? Or should it accept that as part of the system and concentrate
on creating irrigation systems? These decisions invoive normative judgments: on what
ought government expend resources, and in what priority?

We too easily fall into the trap of asking only the factual question: ‘what *‘legal”’
institutions seem discontinuous with' society? In our society, among the various
*‘legal "’ systems on first glance only courts seem discrete from socxcty To identify the
legal system with the courts poses the problem of law and socxcty as one of interaction
between courts and society. Courts become the legal order. Many lawyers and
sociologists have adopted precisely that domam of study and exclude. from considera-
tion legisiatures, administrative agencies, ‘and other aspects ‘of state power. We think
such narrowness of vision is a mistake.

Even to suggest that the words the legal system have no real content seems to many
heretical. Language, however, poses its own tyranny.® Because we have a phrase,
legal system, we assume that such a system exists. After all, we have a word, chair,
and chairs exist, so why not legal systems too? By using that phrase, we make a
value-laden decision: we mark a division between the legal system'and its environ-
ment. Our own expertise misleads us into assummg that there is a discontinuity Q
between *‘the legal system’” and the rest of society. Some of us arc lawyers We have
successfully surrounded the law with a mystique, unknowable, we assume, to those not
of the guild. Others accept our claim for expertise—after all, lawyers must leam
something in the three-year initiation rite we call law school Words and ‘experstise
combine to assure us of a separate and discrete lcgal systcm “In fact, of course,
govemmcnt acts not only u\muzh lezislatures and courts, but'in a complcx panoply of
other institutions as well7 Pecple's Assenblies’ and govermnents, Standmg :

Commititees, Departments, :Courts, ‘the pollce, prisons, state um.vers:.t:.es
and publ:.c schools and pabl:.c entezpr:l.ses
M RO C R, (If we propose undexstandmg
‘ -~ fiow ' to use thc tools that- governmcnt nas avauaule w0 anack socxal dxfﬁculues. our
domain must include the rules;- norms. and acnons ot' thcse msmutxons. as wc!! as those
ot’couns and legislatures.: o Lo
"By contrast, Professor Fuller. (among omcxs) cxc!udcs dxc rulcs concemmg such
institutions from the very definition of ‘'law,"* and hence from our urview of study. It
7 is *“*obfuscation;" he says, to confuse *‘law*".with "every conccwablc kind of official
" act," 56 'much’so that *‘when one finds an author about to dxscuss. in Pound's famous
‘phrase, ‘the limits of effective legal action,® one ls not sure whcthcr d':c subject will be
the attempted legal suppression of homosexuality or the. fmlure of the government to
convert xhe power of the tides into electricity at Passamaquoddy il

Why Our Definition? ~ _ ’ ) .

© We prefer to stipulate oi.u' meaning of the legal order and law, and for that the test
becomes utility. As we have stated, our concem has an explicitly policy-oriented ‘
thrust. We aim to develop a theory that will explain the relationship between law, the
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legal order, and society and that will help in solving emergent social difficulties.
Organized political communities in this era invariably employ the functionaries of the
state for this purpose. Typically, they do so by enacting legislation or promulgating
decrees or administrative regulations—that is, normative rules for the conduct of both
state functionaries and ordinary citizens. As we said earlier, therefore, we concern
ourselves with the normative order in which the state and its functionaries are involved,

as lawmakers, law implementors, or merely as the addressees of rules. That normative
system constitutes the legal order and differs from other normative systems because it
rests, ultimately, on the state’s monopoly over the legitimate use of force.

This definition ranges fur more broadly than some others, for it denies any sharp
distinction between the legal n the state, betwect_l legal institutions and
F xc es. The government’s annual budget is law (indeed,

%m&s it the president signs it, just as any legislation); a proposal to
make homosexuality a crime involves a proposal for a law (the norm), just as does a
proposal that the Department of Energy generate electricity out o power. No
narrower definition will serve our purposes.

That definition,of course entails a value-choice. Sawyer makes a distinction
between *‘lawyers’ law’* and *“the law of social administration. **'? The former denotes
the rules of the private sector—contract, property, tort. The latter denotes the law
concerning *“collective industries, and services, collective marketing of farm products,
welfare services for the masses (health, pensions, unemployment, etc.), regulation of
the activities of the private sector of the economy, and the conduct of defense and
foreign relations.*™! Qur ideal-type of court deals with *‘lawyers’ law®" almost
exclusively; the law of social administration falls before administrative agencies and
sometimes never actually enters the courtroom doors. Sawyer suggests that *‘in a
nation which gave effect 1o the social theories of Herbert Spencer, social administration
would_ hardly exist.’"** Most faw would be lawyers’ law, occasionally amended as
social changc necessitated. Whatever its dominant ideology, no polity in the world
subscribes to Social Statics.’ Most rules that they enact to solve emergent problcms

“involve rules of social administration. . .

Our definition of the legal. order therefore expresses our concem with the faw 'of

. social administration as well as with lJawyers’ law. To study only the latter involves a

value-choice -in favor of -an unreal. vision of laissez-faire that today claims -the

‘adherence only of ideologies of the far right. We prefer a detinition of the legal order

that permits the study of what all governments today do, not what some lansacz-falrc

* idealists think they should :be doing.

1.2 SOME MYTHS ABOUT LAWY

- Three mylhs about “the law mnslcnd us into thinking that the legal order serves the

public interest. These my(hs frcqucmly put blinders over our eyes when we try to

examine the legal order. We examine these myths at length in the chapters that follow;
here we only -identify them.



Ta1

The consensus myth holds that the law codifies society's value-consensus. Both
the law-in-the-books and the law-in-action mirror society’s **moral basis’* and its
*‘most important’’ values, with no gap bctwcen the law and every sound citizen’s
ideology. ’ ‘ '

The normative myth holds that what the law p, s‘cn also describes the actual
behavior of the lawyers, judges, courts, prisons, . social workers, adminis-
trators, bureaucrats, legislators, and others who play roles in the legal order.

The computer myth argues that the law transmutes every social problem into a
" case, to which the various actors merely apply the law, acting as it were like
xmpersonal computers: insert the facts, insert the rules of law, and they grind out
*correct’’ decisions. In the computer myth, discretion, bias, power, and corruption do
not exist or constitute at most temporary abemnons A common aphonsm catches all
these: *‘Ours is a government of laws, not men.”’

A corollary to these myths, less articulated but wxdcly prevalent argues that
despite the existence of sharp conflicts among social classes and interest groups the

state (the courts, the police, the civil servants, and so forth) provndc a n%gg.l S*—*PB
ichyls the

framework that fairly contains and resolves conflicts. Even the legtsl

clearest example of value-bias in the legal order with'its dependence on lobbylsts and
institutionalized links to established interests, mouths shiboleths of value-neutrality.
Oa rare occasions when biases are admitted the framework of elections is singled out as
the ultimate neutralizing force. The legislature in this view becomes an arena within
which groups reflecting society’s power configurations can peacefully resolve policy
disputes. That view perceives the police as enforcing the laws that the legislature
enacts, and the courts as deciding on-which side of a dispute truth lies, fairly and
impartially applymg the law to the facta. and menng out the sanction that the law "ilf

requires. in Hee Umbed Gabes
The world contradicts these myths. We all know € police do not treat blacks
and the poor equitably; that judges have great discretion in fact make policy in the

course of “applymg" the rules of law; that electoral laws in the past favored rural
clements. and today ‘still favor the rich; that most presidential candidates have great
wealth that 20 perccnt of U.S. senators own more than"a million dollars worth of
asscts, that wmnmg elections requu'cs the expenditure of vast. sums of money
contributed to ‘political campaigns by ‘special interest groups; and -that the political
candidate with the most money to spend stands a far greater chance of winning than his
or her poorer opponent.'* In short:

Law discriminates. .. . First, the rules themselves. .. are by no means toully nmpamal even
when impartiaily applxed They come out of the :uugglc for power. . . . Segregation is the law of
the land in the Union of South Africa—it was the law of the land in the American South uatil
very recently. Penal codes declare “‘unnatural™® sex a crime.’ The laws punish draft dodgess.

seditionists, and drug addicts. American immigration laws excluded the Chinese: public land law
ruthlessly exploited the native Indians; welfare law was harsh to the poor.. .. The regulatory
code, the tax laws—economic legislation in general—are geared to the needs and interests of

e
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people who own propenty. Rules of contract and conunercial law are tnnocent on the surtace und
seem (o the average person (0 be mere justice and common sense, but it is the justice and
common sense of Western society, its economy, its dominant populations. [mperiai Rome, the
Cheyenne, and the China of Chairman Mao used different rules. Indeed, every area of law—Iland
law, family law, tort law—supports the society which framed the rules and put them to work.'*

Despite the fact that law and the legal order represent a highly selective and biased set
of rules and institutionalized processes, the consensual, normative, computer, and
value-neutrality myths persist. Exceptions to the exceptions of neutrality, unilinear
norm enforcement, consensus, and computerized justice are dismissed as simply
**aberrations’’ or ‘‘temporary biases’* which will ultimately be resolved through the
inevitable progress of law and civilization.

These myths teil lies. Far from a value-neutral framework within which conflict
finds peaceful resolution, state power itself rewards the successful in the endless social
conflict. The legal order in fact constitutes a self-serving system to maintain power and
privilege. The black-letter texts of the law do not describe how officials behave; the
. law-in-action and the law-in-the-books systematically contradict each other. Far from

resembling a computer, the legal order has as its main decision-making principle
. official discretion. We cannot study the legal order wearing blinders. To see it whole,
we must shed ourselves of: these myths.

L3 WHY STUDY LAW AND SOCIETY?

Long ago Robert Lynd posed a question for academia: knowledge for what?'s We
conceive that the domain of law and society studies lies in the legal order. We do not
study it for its sake alone. We study it because the organized political community
necessarily- implicates: law -in all its attempts to solve social jproblems.

We enact laws to solve perceived difficulties. Laws embody policies. The study of
law and society ought to teach us how to .generate sensible statements about how, by
using the legal order, we can go about solving existential difficulties.
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discipli'ned ag.enda to follow, whose probable outcome will advise us how to solve
these difficulties through the legal order. We cannot manufacture solutions to problems
out of gossamer and dreams. We must use past experience to solve new difficulties.

adaopted the Environmental
in part that "the function of
is to ensure . . . prevention

pollution. . . ." Article 19

said that "effective measures shall be taken to remove the smoke

and dust from all smoke-discharge devices. "

« e = In 1388, a

ki traveller in Changchun in Jilin Province saw snow on the streets
and open places that had become black with dust and smoke.

Clearly, the law _has not succeeded in.giving Changchun clean air.]l

ve problems of this sont? The study of law and society should give usa .

usa
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v - It courts and presidents are so tallible, how do we know what the law
is* I we cannot know what the Liw is, how can i help us? Why do we so
often twrn o w tor answers? Why, for example, would people actually uy o
pass laws detining when lile begins or banning the sale of handguns? What
good can such laws doz What good can any law do it people are determined
o resist or corrupt it?

[f you recognize these senuments, even if you do not share them, then
you can understand something ot the origins of studies in law and sociol-
ogy. Some people react to an air of crisis by denying its existence. Some
bemoan crisis, hoping a champion will come along and set everything right.
Some suddenly discover the comtort to be found in a new religious move-
ment which claims o offer salv.mon, a way out. But others start looking
more closely at the wounded beast o try to understand how it has worked
in the past and to try to curée it ot its ills.

It is this last reaction which initially motivates many, though not all, of
those who study the sou()logy of law. Some enter from outside the law’s
ranks, because they seé some critical social pmblem and wonder why law
has been either unable to solve it or involved in creating it in the first place.
Others come from within the system, having seen firsthand some gap be-
tween the professed objectives of lawmakers and the pruactical, everyday
effect of their work. From both sides come people wondering whether the
law can be used to bring abouta signiﬁcum dcgrcc ol social progress, a real
increase in social justice, a decrease in tyranny.:

: : The movement toward a sociological approach to law began with the
.' S crisis of industrialization in the nineteenth century. Out of the wurmoil of
urbanizaton, industrialization, and the collapse of older social orders came
. a small but prolific series of observers who tried to make sense of the -
momentous changes taking place. Men like Karl Marx, Georg Simmel, Max
Weber, Alexis de Tocqueville, Sir Henry: Muaine, and Emile Durkheim
looked carefully at law as one of several institutions which they needed to
understand if they were to explain what the old ‘order had been, why and
how it was changing, and what the new order was likely to be. To them,
modern law, like the steam engine, the factory, and the industrial city, was
»_’ ‘ both symbolic of, and a vital element in, modern society.

? .. Among carly social scientists, then, law, uu.upled spol at the center
# of their concerns. Among legal scholars of that pcnod there was consider-
ably less interest in the problems of the ‘real world,” Their research and

‘ debate was primarily concerned with ensuring that, all laws were logical,

- consistent with each other, and “sensible” trom the narrow perspective of
~.the elite which ran the lcgal profcss:on. Their'concern with the phnlosophn-
, =cal rigor of legal reasomng is sometimes calléd’ lcgal formalism. =~
4 . However, the growing influenice of $ociul science began to make itself
felt even within the insular circles of legal scholarship. One example came
to be.-known as sociological jurisprudence (Pound, 1921,1943). It was a cri-
tique of conventional legal scholarship on the grounds that good law could
* not be made without knowing the social context in which it was 10 operate. .-
Advocates of this position argued that legal formalism, without sociological o
. information, would produce distortions and 'social disruption, no mawer =~ =
.} how logical and integrated the laws might be with cach other. They were
£ aware of sociological evidence that industrial socicties were changing
rapidly, that major institutions such as the family, religion, politics, and the
economy were experiencing crises which were destroying established stan- -
dards and producing major new patterns of refationships. They argued
that the law should be made into an instrument which could deal effectively
with those new patierns.

}
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Another group known as legal realists, took a different
approach.To them, the major question was: ''How are

the laws actually being applied?(Frank, 1950:
Llewllyn, 1960, 1962; Holmes, 1968). Antitrust laws

{in the United States) may be written with the

tightest possible logic in order to curb "blg- .,
business" abuses. But how are they applied "realistically?
If lawyers and judges act in such a way that anti-
trust laws are only invoked against union organizers,
and their only effect is to break up unions, then

the real law is antilabor rather than antibusiness.
Similarly, if capital punishment is used only on

black convicts, then the real law is biased even if the
lawbookssay there must be no discrimination. .
Legal realism thus differed from sociological juris-
prudepce in that it focused on the imglication of laws,

while sociological jurisprudence operated on the assumption that the
content of laws could help improve social reality. Reulists held that the
content of laws was insignificant compared o the actual decisions made by
enforcers and Judges To them, law could only be used to help society if
reformers worked to improve the processes by which Laws become “real” in
the hands of lcgal adnmunistrators. Law, to them, would be of no-use in
dealing with the crises of industrialism unless the entire legal process could
be understood.

Despite their differences, both sociological jurisprudence and legal
realism represented a significant movement away from legal formalism
toward a more practical approach to law. [t was a start, from within the
legal community, toward secing legal issues as sociological questions de-
nunding factual research. [t was a constructive rejection of legal formal-
ism's ostrichlike “head in the sand” attitude woward rapu! social change and
the imperfections of legal administration. . . R

As these movements were dc.\clopm[, .unong lcgal scholars, an-

- thropologists were bcgmmng to bring back from distant cultures the mes-
sage that there are many other viable ways to organize law in society besides
our lawyer, judge; and legxsldtor system. Thelr broadening perspectives on
the potential for legal variation fed into the thinking of legal realists, while
lcgul realism stimulated anthropologms to ‘dbandon narrow Western no-
tions about law. People began to see in these alternatives some hope that
the “craziness” of twentieth-century social upheaval—world ;wars, drastic
dcprcmoua. new. and unpredictable ,political ;orders—might have some

~order in.it. which could be h.xmc:sed G lhe desire for reform and social
progress. .

Following a lull durmg and after the Sccond World War. the pace of
legal sociology b_cgan to pick up. A new:generation of both scholars and
activists turned their eyes to law as both a source of social problems (for
example, laws enforcing racial segregation or se)kg J'lsf equality) and a re-
source for eliminating those problems. The Warrén Supreme Court stirred
up both controversy and research, with decisions atmed at (1 endmg pub-
lic school prayer and segregation, (2) insuring that police practices protect
Constitutional rights to a fair and speedy trial, and (3) guaranteeing rights
against self-incrimination, unreasonable searches, and. unjustified im-
prisonment. Such decisions raised hopes for greater equality of oppor-
tunity among some and fears of greater chaos among others. Couse-
quentdy, there arose @ movement to see what etfect all those “radical” court,

RO



At the samne_time, li)c ation’s poluical climate encouraged policy
analysis. C.uvcnm%‘x’x‘tin gerieral was developing New Deal policies under
such progressive names as “I'he New Froater” and “'T'he Great Society.”

“Legislation created protection for the voting rights of blacks, increased
weltare protection for the poor and aged, programs to cool off the over-
heated racial passions ot the great cities, assistance for people paying medi-
cal bills, legal advice and counsel for poor people. and a host of other
measures to eliminate serious social problems. Regulation of business and
industry increased, as people looked 0 government w guarantee safe
working conditions, clean air and water, safe travel, hounest business prac-

tices, and other conditions for the good life. The Law
was being treated as a major imstrument form social
change. With each such program, there was strong
incentive among both proponents and opponents to
evaluate its effectiveness. Some researchers

were just curious. Others wanted to prove either the
value or the futility of such programs.

But the process of researching these very
practical, "realistic" questions repeatedly
reinforced the conclusion that broader issues were
involved, issues which had been raised by the
earlier pioneers of social science but which needed
new answers in view of new evidence and changed
social realities. Hence while some still ask
very particular problems, others '
have become involved in trying to undersiand how law as a social institu-
tion works. Fhey want to know what legal systems in general accomplish,
given that their official pronouncements often do not match the reality of
their effects. From such questions, it is not a very large step to the more

general question of why societies have lejral systems, what conditions lead’
to the development of law in a society, and why societies differ so greatly in

“the ways they handle what we call “legal” questions.

—— P

17



NOTES AND GUESTIONS o

Serdmant ¢ Payne Crom
The excerpts from (EH§HBT§§§::§DQU§§;gma y4lCidder
L - i all vest wupon a percepticon of what we

&ught to study when we study the legal aorder.
1. How would you state that perception?

2. In what ways does that perception differ from the way
most law students usually study the law?

3. In the usual percepticn, saciclogy of law constitutes an
academic discipline appropriately: studied in courses  on
Jurisprudence or Philoscphy of Law. In light of these readings,
can you support the claim that sociclogy of law constitutes a
professional subject -- that is, that some lawyers have jaobs
which require them to know sociolagy of law in order properly to
perform their duties. Do you agree? What roles do scme lawyers
play that require a knowledge of scciclogy of law?

4. Economic development concerns things like peasant
productivity, systems of foreign exchange controal, the processes
of central banking, the system of enterprisevorganization, and so

forth. Social development concerns matters like the appropriate

i

role of w@ﬁen”ih the family, population control, and how to
ensure that minority peaples get their)fair share df national
development. Political development ihcludes such mattérs as the
appropriate role of the Pigyty, the relationship between elected
and appointed officials, and desirable structures for decisiocn-

making institutions.




C. ON LAW AND DEVELOPMENT

T.25

Why ask lawyers to concern themselves with social issues

like desegregation, economic issues like industrialization or

agriculture, political issues like civil liberties and

electoral regularity, social welfare issues like roads and
water and education and health. That depends upon the actual

role that lawyers and the law play in development.

B. LAW IN THE SERVICE OF DEVELOPMENT

How are lawyers and the law engaged with these troubles?

The answer to that question defines our domain of study.

We

examine first, the function of law in development and, second

the role of lawyers in that process.

(Seidman, State. Law and Development (1978) ]

A‘. The Function of Law in Development

Modem social science ccnceives that each society is defined by the
repetitive interactions between its members. Nigeria differs from the
United States because its membets interact differently than do

Americans. To say thata society changes is to say that these repetitive
mteractmns change. Social change can therefore be defined as a change

in repetmve pattems of behavxour Development isa form of social
change 4 :
Repetmve patterns of human behaviour are defined by norms,
,aupported by sanctions, expressmg how the members of society are
expected to behave. State officials promulgate ‘communicate and

sanction a few of these norms. I shall use the words ‘law’ and ‘the legal
order’ interchangeably to mean all or any part of the normative system
in which the State has a finger. [t includes the rules themselves, and the
processes by which they are promulgated, communicated or sanctioned
by officials. D.J. Black-similarly defines the law as ‘governmental social
control’.?
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Law enters into the processes ot development in two ways. First,
today the state usually has the burden of trying purposely to induce
social change. Only the state ordinarily has sufficient capacity, re-
sources or legitimacy to undertake such a formidable task. Typically,
the state tries to induce development by changing the rules defining
repetitive patterns of behaviour, and by directing its officials to act in
new ways — that is, by changing the légal order. Demands for develop-
ment therefore appear as demands for new law: new rules of land
tenure, marketing boards, planning machinery, electoral politics,

- educational institutions, monetary systems, taxation. The International

Congress of Jurists in 1959 modified its definition of “The Rule of Law’.
That concept, they said, ‘should be employed not only to safeguard
and advance the civil and political rights of the individual in a free
society, but also to establish social, political, educational and cultural
conditions under which his legitimate aspirations and dignity may be
realized’.”

Circumstances thrust this function of the legal order upon the
governors. The patterns of behaviour that define society are in constant
flux. Society ever changes. However little a government changes its law,
vast upheavals inevitably erupt: wars, revolutions, famines, new philoso-
phies, cash cropping, industrialization, foreign or domestic investment.
The romantic vision of a_ never-changmg tropical socxety poor, to be
sure, but in the unhurried xdyll of its days blessedly free of future shock

— is a lie. Since societies change even thhm the constraints of their

‘legal order, a decision to mduce new pattems of behaviour by changing

the law is not, as is frequently thought a decision to introduce change

- into an otherwise static world. Rather, it is an attempt to. deflect

existing processes of change into channels thought more desirable. To
maintain existing. law is a decxsmn to accept whatever changes social
processes themselves mduce ‘ SRS
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determines the cours= of sociali change, rather =han church,
family or village. That reflects the great transformation
from kin-oriented, village, agricultural subsistence communi-
ties into societies with a high degree of specialization and
exchange. In such societies, the shoemaker must know not only
that others will supply him with leather, but that some will
keep a monetary system going, and others will create and
maintain markets where he can purchase £ood and sell his shoes.
'Modernization requires a whole range of new, specialized
roles. This can only succeédiif the pérSOns who occupy

them mesh their activities with each other. This requires

11

a high degree of co—drdination,' Hence the long-term trend
in Western Europe was 'towafdithegperfection of systems of
obligations and theirvtranéfdrmatidnffrom a network of
individua;'relationships;in;§;65i;é§ti§ns to the community.'12
Law is the most availablé‘ingﬁfﬁméﬁt'to define, create,
enforce and co-ordinate these obligations. In conditions

of development, the problem posed: for:social control is

not mefely to restraiq’aéViaﬁCé'from the old order and to

s

restore the status quo ante, but to induce change. Most



T.28

non-governmental social control agencies are not designed as

.i

exchange mechanisms. They function to meliorate conflict.
Law had significance for development not because law
influences behavior slgnificantly--in many, perhaps most
cases its actual influence on behav1or is peripheral--but
because in spite of its manifest limitations it is
government's most available instrument for accomplishing‘
directed, purposeful change. '

It is a common dirge the world around, however, that too frequently
law fails to induce the prescribed behaviour. Development programmes
remain on paper, plans die in parturition, policies remain unimplemen-
ted. Myrdal has denoted the consequences ‘soft development’; that
is, '

a general lack of social discipline in underdeveloped countries,

signified by many weaknesses: deficiencies in their legislation and,

in particular, in law observance and enforcement; lack of obedience

to rules and directives handed down to public officials on various
levels; frequent collusion of these officials with powerful persons or
groups of persons whose conduct they should regulate; and, at .
bottom, a general inclination of people in all strata to resist public
controls and their implementation. Also within the concept of the

soft state is corruption, a phenomenon which seems to be generally - . .
on the increase in underdeveloped countries.'?

Africa's disastrous experience since Independence
exemplifies the soft state. To explaln the soft state ls to
discover the limits on law as a tool of social change in T

z -

conditions of development.
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-B. The Roles at the [nterrace of Means and Ends

[t is sometimes argued that all this does not concern lawyers. The
content of law comes from policy-makers — politicians, Cabinet, Revo-
lutionary Councils. While of course lawyers draft the rules relating to
development, some (frequently lawyers) argue that they are mere
scriveners who translate programm s of others inzo the obscurantist

language of the law. Similarly, some argue that the policy-makers have
nothing to do with the law itself — that is the concern of the lawyers,
civil servants, bureaucrats and other technicians who draft and imple-

~ment the rules. So do we all: when asked what we do, we respond with
only an idealized part of what we are supposed to do. ‘Itisasifa
policeman were to describe his role by saying that he catches criminals;
as if a businessman were to say, he makes soap; . . . a priest . . . [that]
he celebrates mass; . . . a congressman, [that] he passes laws, 2z ‘Separa-
ting ‘technical’ from pohcy roles insulates both technicians and policy-
makers from moral and political responsibility for their actions. ‘To
limit judgment solely to “autonomous” technical criteria is in effect
not only to permit but to require men to be moral cretins in their
technical roles.’'* To formulate ‘policy’ while disregarding implemen-
tation effectively assumes that the chosen ends will justify any means —
a proposition no less morally cretinous.

Every government includes some actors whose roles place them at
the interface between ends and:means, between policy formulation and
implementation; There dre many actors at that interface, drafting
legislation, structuring.options, raising questions and reviewing drafts,
as well as some who finally decide yea or nay. Their titles vary: Perma-

“nent Secretary, Ministerial Counsel,:consultant, Civil Servant, Parlia-
- mentary Draftsman, Solicitor General. and so on. In every country that
N ¢ know ‘some of those actors are lawvers

) POllCY creeps mterst:.t:.ally J.nto the:.r drafts Unless
these lawyers and ‘the other ‘actors at the interface, fully understand
the policy implications™of their actions, the ultmvate polJ.cy may be
pragmatically and mora.lly indefensible. -

Lt NN
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‘C. A Case Study of the Formulasion »f Legqislation : I ¥
The history of Tanzania’s Range Management and Development Act
exemplifies the way decisions about the details of legislation affect the
substance of policy. The Act created a programme to introduce a new
way of life to the Masai, who drift with their herds across vast arid
plains in northern Tanzania. It purported to transform their nomadic,
cattle-centred economy and culture, organized in clan and family, into
a society of permanent villages, producing cattle for the cash market.
That programme was born out of a concern for conservation. The
present revolutionary thrust of the statute came about mamly during its
drafting. The continual exhaustion of the Masai ranges concerned the
colonial rulers. The Ministry of Agnculture in mdependent Tanzama
inherited the problem. Typically the initiative for the new legislation
came not from the Cabinet, who in constitutional myth are the policy-

makers, but from ministerial bureaucrats. A memorandum in 1963%

defined its objectives as a phased plan covering control over stock ,
movements and.members, the prevention of further indiscriminate and S
unprofitable land use, and the development of a selected area of '
Masailand. The authors suggested doing this by (1) dividing the district
into zones based so far as possible on traditional Masai social patterns;
(2) declaring the maximum number of stock that might use each zone;
(3) branding or marking all stock with at least a zonal identification
mark; and (4) prohibiting cultivation without permission..Legislation
~would create an Authority, charged with defining the various areas,
branding stock,setting stock limits, and enforcement. In special
‘Development Areas, the statute would establish an appropriate system
of land tenure, control water suppliesiand determine. the location of
buildings, roads and other works. The-plan would; cover all Masailand,
but intensive development would occur only in the Development Areas.
An mter-muustenal Co-ordmatmg Comxmttee recexved mstrucnons to

mitted th‘- memorandum to the Law Officers. ‘Th15 is necessary to
ensure, first, that the proposed legislation is in line with Government
policy; second, whether the new activity can be undertaken adminis- _
tratively, without requiring new legislation; and last, to determine -
whether it is mere tidying up of existing legislation, or involves a change :
in policy.’!”
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. Obviously when a Law Officer decides whether a proposal is ‘in line"
with government policy, he must interpret that policy. Policy is usually
vague. In many cases, the decision that a programme conforms to
existing policy, itself defines the policy. In Tanzania, the Law Officers
asked only two questions: whether the legislation would permit
growing food crops (it would) and whether the, proposed restraints on
the movement of cattle followed Ministerial policy (it did). Even as
early as 1963, the Government — or at least President Nyerere — had
expressed a strong policy against class stratification,'® and a socialist
rhetoric. The Law Officers did not mention any issues concerning those
policies. The matter then went to a meeting of the Legislation Commit-
tee of the Cabinet, which requested a paper for Cabinet consideration,
‘stating the policy which the Bill is to implement’.!® Tt took a year to
shake that memorandum out of the Ministry.

In the meantime, however, Ministerial thinking about the proposed
new legislation underwent re-examination. In the first place, the United
States Agency for International Development agreed to supply techni-
cal assistance. Its report 2° developed a method of measuring the num-

ber of cattle using a range, equating one bull with two heifers or five
goats, etc. [t suggested that the Masai be organized into ‘Ranching
Associations Ltd’, with whom the Government could deal and in
whom title to land could be vested. This was the earliest mention of
plans for the radical transformation of Masai society. Secondly, an
intra-ministerial memorandum suggested that the legislation’s emphasis
shift from conservation to increased productivity. An essential object
of the new legislation was to form new ranching organizations, prob-
ably co-operative in form, based upon the traditional Masai social unit,
the extended family.

After a year, a cabinet paper emerged. The minute asking for it had
required that it concern 1tse1f ‘with principles, not with legislative
detail’. The cabinet paper?! obliged. It returned to the earlier definition
of the problem, that is, overstocking and poor animal husbandry. It did
not discuss the broader issues of incorporating the Masai in the money
economy. It viewed the proposed ranching corporations only as handy
title-holders to the range, so that their members’ cattle could be restric-
ted to it. If a majority of family heads in a proposed range wished to
join a corporation they could form one in which ‘all the heads of fami-
lies would be eligible to join subject to their limiting their herds to an
appropriate proportion of the assessed capacity’ [emphasis added].
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The cabinet memorandum said nothing >oecxﬁc about the form of
the Ranching Associaticis, nor eboeut the tormula for reducing the size
of the permissible herd. These questions, however, were critical. Masai
society today contains gross inequities. The family herd varies from
two thousand or more down to a handful. The new ‘Ranching Associa-
tions Ltd’ might become mere forms through which traditional”
practices would continue and the existing wide disparities in cattle . T
holding remain. They might instead move Masai society toward egah '
tarian producer co-operatives, increasingly involved in the money
economy. On these issues, however, the cabinet paper was silent.

- No one faced them until the bill’s drafting. The drafting procedure,
common in Anglophonic Africa, only crudely resembled British prac-
tice. In Britain, each department had its own solicitor, who reduced
departmental policy into detailed Instructions for Parliamentary
Counsel. The administrators of the department concerned scrutinized
these before sending them to the draftsmen. The Treasury Centre for
Administrative Studies in London even had a training programme, to
train young administrators in the drafting process.?? In Africa, this_
detailed departmental consideration of the instructions usually did not
occur. Instead, in Tanzania the very general cabinet memorandum went
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directly to the Parliamentary dra:tsman. ' : B 1L

The draft Bill that emerged in Tanzania decided the form of the
Ranching Associations, and the method for reducing the number of
cattle. [t endowed the Minister with power through subsidiary legisla-
tion to write the constitutions and by-laws of the Associations. By so
doing, the Bill abdicated that decision to future Ministry officials. By
stipulating a pro rata reduction of cattle, it continued existing Masai
stratification, and reinforced individual ownership.?

These decisions developed in the course of the drafting process.
They did not come from politicians or ‘policy-makers’, but from
‘mere technicians’, concerned with ‘legislative details’. These discre-
tionary choices, however, in fact defined the central thrust of the
programmes under the Act. The 1972 Development Plan proposed to
establish some seventy-two of these ranching associations, thus pro-
foundly and probably irrevocably changing the course of Masai society.
If implemented these changes will follow a course plainly contrary to
Tanzania's egalitarian and socialist orientation.

Conclusion
John Dewey distinguishes the ‘end’ of policy, and the ‘end-in-view’. If
[ want to build a house, the house is the ‘end’. The actual house plans
are the ‘end-in-view’. Until detailed plans are drawn, it is impossible to
discern what concrete meaning to give to the word ‘house’. In the same
way, no one could define Tanzanian policy concerning the Masai until
the detailed legislation and rules emerged which concretely defined that
policy. It is immaterial whether the lawyers made these decisions on
their own, or.in conjunctlon with Ministry officials. The lawyer’s
specific contribution to any bill, of course, varies with circumstance.
Bills that directly touch elite mterests undoubtedly receive ‘sharper
scrutiny by politicians than do other bills. Zambia’s Leadership Code,
which cut very close to ehte bone endured four successive detailed
amendments.?* As time presses, so do the temptations to‘draftsmen to
decide policy themselves, rather than referring back to the initiating
Ministry. The more complex the legal issues, the more technical the
legal jargon and the ‘greater the draftsman’s policy-making power.
Detailing specific rules is a complex process, in which many different
people with different titles participate. Until these details emerge, how-
ever, it is impossible to specify the actual content of ‘policy’. When
lawyer or civil servant insists upon a sharp division between ‘policy’
and ‘law’, he ensures that nobody raises those crucial questions which
are indispensable if the end-in-view is to be effective, and consistent
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Lawyers in the developing world increasingly deal with ‘the scope
and formulation of policies . . . the exercise of legal powers construc-
tively establishing or altering the relations between private legal parties
inter se, between public authorities and private parties, between govern-
ment and foreign investors, and the like’.?® Such lawyers must under-
stand the uses and limits of govemmental power to influence the direc-
tion and intensity of social change, because they are involved in
devising the appropriate structures of government and the state to
induce the sorts of change denoted as developmental.

Scholars have not addressed these issues extensively. “The view that
government is an integral part of the social structure, but may have the
capacity of altering it significantly, is not in the mainstream of social
theory. The opposite view is more cotnmon: that the formal govern-
ment and its actions are ep1phenomer;g the product of forces arising
from the social and economic structure of society.’?

‘Mainstream’ social science lags behind. Every government today
perceives one of its functions to be the channelling of on-going change
_into desirable directions. The study of ‘soft’ development ought to lead
to knowledge hkely to improve that function. Such studies shouid lead
to considering the proper uses for state power — that is, into the nature

and meaning of development, and the interests it does and should serve.

It is a study at once pragmatic and theoretical, specific and general,
professional and academic. It aims at discovering the sorts of know-

» ledge.that professxonals need at the interface between policy and
unplementanon Their tasks require them to understand the uses and
limits of the legal order in initiating and regulatmg change. Instead of
law. bemg a brake on change, the actors at the interface invoke it as
change’s very engme A btake specxahst is not necessanly knowledge-

-able about engines. -

The study of the lt:\,a: :L:zur as =reinitiator of .
develooment, therefore, wiii fead:us far from our usual
ideas about law.: This ronogranh focuses on how the
‘legal order affects behaviour. As I have defined it,
the legal order constyiutes one side of the coin whose
reverse is the state. Tts -t'ﬂvo‘thelegalorderm
develorment requires tha: e examine now state power is

e and how it ought to be organized to
alleviate the twin horrors of poverty and oppression. Because that
domain of study is relatively unploughed, conventional methodologies,
perspectives and categories of legal or social science research frequently
do not work well. I discuss these in Part II. In Part III, I begin deve-
loping some general propositions exp'aining whv peoole respond as
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35 they do o rules of law. In Part [V, [ discuss implementing, and Part
V, law-maxing institutions. That is to say, in Parts Il and III, [ propose
a-paradigm how to go about studying law and development;in Parts
[V and V. [ attempt to use that paradigm to study the structure ot the
state in conditions of development in Africa.

Before we embark on that study, however, I must first examine two
positions that deprecate its utility. One asserts that good law in one
place is good law anyplace; the other asserts that good men (and not
good institutions) make good government.
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NOTES AND QUESTIONS

1. These materials suggest
which the government attempts to
behaviour. That percepticon itself
the role of government in society”
view?

that law constitutes a mode by
grercise control  over social
embodies a particular view of
How wold you articulate that

2. What views af the waorld can you

articuiate that would
deny that role to government?

3. When China announces

whole 1legal system in
views is it adopting?

that it

proposes to introduce a
suppart

of the Reforms, which of these



