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CHAPTER I. 

INTRODUCTION TO THE SOCIOLOGY OF LAW AND LAW AND DEVELOPMENT 

-coo-

This Chapter introduces the reader to the subject-matter of , 

Sociology of Law and Law and Development. It begins with the 

Resolution of the Standing Committee of the National People's 

Congress on Acquainting Citizens with Basic Knowledge of Law. 

Putting the reader in the role of a lawyer-drafter, we ask the 

reader to critique that law and make recommendations for 

improvement. Most readers will not have an organized way of doing 

that. As its purpose, these readings aim to develop the reader's 

ability to critique legislation. In the process, the reader will 

learn to create good legislative programs -- and that lies at the 

basis of competent law-making. 

In the excerpt from Law, Order and Power, the authors argue 

that the legal order, broadly conceived, constitutes organize~ 

sofiety • s · princ'i.pal tooi·· ;for solving social problems.· When China 

decided'to enibark up6n;its reform program, it had to draft and 

enact a: great nUmber3 of·'new''laws -- for example, the Law··on 

Foreign Joint Enterprise, the various laws on the Special 

Economic Zones, the Law on Public Enterprise, the Income Tax 

Law, and the Patent ~aw. To accomplish its broad goals of law-
./ making, over the next several decades China must write thousands 

and thousands of new·laws and regulations, on the national, 
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provincial, county, autonomous region and municipal levels. For 

that, it will need thousands of law-trained experts to 

participate in the task of writing laws that solve the problems 

they address. These readings aim to help readers learn that 

skill. 

Most law students study the law-in-the-books. They study 

law mainly in law libraries. To practice law in courts, most law 

teachers believe that knowing the law-in-the-books constitutes 

the core of the necessary knowledge. To practice law in the 

courts, typically the lawyer takes as given the laws as they 

presently stand. If every law were a tree in a forest, his job 

• 

becomes to guide the client safely through the forest. The lawyer ~ 
has little concern with what the law ought to be. He mainly 

concerns himself with what the law is. That the lawyer discovers 

in the first instance by reading law-books. Most students learn 

law the same way. 

Some lawyers in China, in the years to come, many lawyers 

have j cbs · in the · law-making process. They .must co~cern . 

themselves not_· merely with what the law is, .but also .with what 

the law ought .-to be. 

Law aims to solve social problems. Social_problems do not 

exist between the pages /of books. They exist "out there" in the 

world of people working, playing, loving, making, writing, ·--
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singing, running, governing, judging, fighting -- doing. Social 

problems exist when some people behave in particular ways that 

someone identifies as a difficulty. If government wants to 

change that behaviour, it first drafts a new law. Unless the 

legislative drafter, usually a law-tr• ained person, adequately 

understands how law will affect behaviour, however, the new law 

may add to the problem, rather than solve it. Unless the drafter 

adequately understands the social problem itself and its root 

causes, the new law may only plaster over the symptoms, not cure 

the disease. To write competent new laws, the drafter must study 

not only the law-in-the-books, but also the law-in-action. The 

law student must must learn how to make investigations not only 

in libraries, about the law in-the-books, but also, in the great 

world outside libraries, about human behaviour in response to 

law, that is, about the law-in-action. 

As did China, in the period following World War II most of 

the Third world.emerged'from First World domination. Third World 

countries propos~d to':: use. law:· and state power . to solve the social 

problems of u~derdevelopment i:rih~rited from the past -- mainly, 

the masses • p~v~rty. · an'd .. pow~rlessne~s. The study·. of· how they did 

this, and their relativ~ successes and failures 'constitutes the 

study of Law and Development. so· viewed, Law and Development 

constitutes only a special instance of the Sociology of Law. 

// 

1 
. . -tli..t- . d In the last se ect~on, Se~ mansargue~ that Law and 
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Development studies the use of law to bring about social, 

political and economic development in Third World countries. In 

th±4rview, the subject has a practical, not merely an academic 

thrust. Focussing on a _case study fr~~ Tanzania, in Africa,1hey 

shows how the drafters actually contributed substantively to 

framing the contents of the new law. Drafters' roles everywhere 

require them, inevitably, to determine how laws will actually 

affect the behaviour of the law's addressees. That requires that 

drafters understand how law and socie~y interact -- that is, that 

they study the Sociology of Law. 

Readers should read this (like all books) critically. They 

should approach every reading, every editorial comment, every 

note, with a strong suspicion that what the writer states 

constitutes useless nonsense. In this book, this arises for two 

reasons, First, many of these readings concern experience and 

put forward theories. based ._on .experie11ce elsewhere in the world. 
' . _,' .~ . -

Like the rest of .the .. Third World, China must use the legal order 
' ,·,.:._ ' .... 

to accomplish.the broad social, political and economic changes 
.. ,;:; . ::-:- . ~~ :~: . .. 

that it has set . for_., i ts.elf un~er the label of the Reforms. To do 

that efficiently and,well requires that Chinese lawyers make use 
• • ·--' ... ' . -- '""i f ~ • ' ' " ' ~. . . • . •. 

of experience.everywhere --for we learn only from experience, as 

refined by reason informed by theory. A great deal of the 

relevant experience comes from China itself. Like every other 

nation, however, China c~n learn a good deal from the experience 

-of.other nations. Many of the readings in this book derive from 

• 
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the experience elsewhere. Like many of the social theories that 

people study everywhere in the world, most of the theories about 

law and development advanced in these readings find their source 

not in indigenous, local experience, but in experience elsewhere. 

The reader must constantly question these theories, asking to 

what extent do they have relevance in the Chinese situation? 

Senior Statesman Deng Xiaoping has said that one should not 

reject a theory merely because of its source in another country -

- a black cat as well as a white cat can catch mice. That does 

not say, however, that foreign theories that seem to work well 

elsewhere will work well here. So Premier Li Peng meant when he 

said that when China opens the window to the world, it must take 

~ care to ensure that along with the fresh air,flies and mosquitoes 

do not swarm in. 

• 

The second reason why the reader must examine this book 

critically'arises because the editors have included at many 

points"readings espousing theories that contradict each other. 

They "do this in the belief-that the reader should have an 

understanding of the range of theories in·the.field, not merely 

read about the theory that the-editors believe the best. The 

reader must therefore decide which of these make sense in the 

Chinese context, and which do not • 

--------------------------------------------------------------~·,~:-­. ..:;. .. .; 
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PROBLEM -

[Throughout this book, we intersperse problems of this sort. 

We strongly urge the reader to read the Problem quickly, then 

read the Notes and Questions that usually follow the Problem, and 

then re-read the Problem with those Notes and Questions in mind. 

Usually, we really have very little concern with the particular 

subject-matter of the law involved in the Problem. We have a 

deep concern with other matters than that, but use the particular 

law only by way of illustration. 

For example, the following Problem concerns a Resolution of 

• 

the standing Committee of the National People's-congress on ~ 
Acquainting Citizens with Basic Knowledge of Law. As the Notes 

that follow suggest, our interest is not in how to acquaint 

citizens with-a basic knowledge of law. In this case, our 

interest-lies in inducing the reader to consider the general 
. -

problem of how one might go about doing research on the law-in-

action, that is, on how a given-law affects behaviour. We use the 

Resolution on Acquainting Citizens with Basic ,Knowledge of L~w · .. l. 

only as a specific, concrete case to help students think.abiout .. 

that more general topic. ] . - __ 
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T•:t: Mr Student 
From: Senior Lawyer, Drafting Office 

I enclose a copy of the · Resolution of the Standinq 
C•:tmnmitte'e r_,f t .... e N t · 1 p 1 r • .a 1ona eop e s Congress on Acquaintin~ 
Citizens '""ith Basic ~·n-. 1 d f L A '.::' · ~w e ge o aw. . lthough enacted in 1985, 
we believe that it has not succeeded'1n educating our citizens 
with knowle~ge about .the Constitution and our basic legal 
structure. Would you k1ndly prepare a memorandum advising-us 
what we should do to amend the law to make sure that its 
objectives a~e achieved? 

Resolution of the Standillg Committee of the National 
People's Congress on Acquainting Citizens with 

Basic Knowledge of Law 

(Adopted at the 13th Meeting of the Standing Committee of the Sixth 
National People's Congress on November 22,1985) 

In the interest of developing· socialist democracy and improving the 
socialist legal system. it is necessary to place the law in the hands of the 
masses of people so that they will know what the law is;' abide by the law, 
acquire a sense of iegality and learn to use the law as a weapon against all 
acts committed in violation of the Constitution and the law. This will 
contribute towards safeguarding the lawful rights and interests of citizens 
and ensuring the enforcement of the Constitution and the law. A major 
effort to publicize the legal system and popularize basic knowledge of law 
among citizens is of great significance to the consolidation of the socialist 
legal system, the ensurance of long-term stability in the country, the 
promotion of material and cultural progress in our socialist society, and the 
realization of our country's objectives and general task in the new period. 
The 13th Meeting of the Standing Committee of the Sixth National People's 
Congress takes the view that the draft resolution submitted by the ·State 
Council concerning the popularization of basic knowledge of law among 
citizens is very imponant and timely, and resolves as follows: 

1. Beginning in 1986, a programme of education aimed at popularizing 
basic knowledge of law among all citizens capable of understanding it shall 
be carried out in well-planned steps over a period of about five years. Such 
education shall gradually be institutionalized and regularized. 

2. The popularization of basic knowledge of law is intended, fust and 
foremos4 for cadres at allle{els and for young people. In particular, leading 
cadres at all levels shall set examples for studying the laws, understanding 
them and acting by them. 

3. The popularization of basic knowledge of law shall focus on the 
Constitution and cover the essentials cf the basic laws, such as those of civil 
and criminal law and the law concerning the structure of the state, as well 
as basic knowledge of laws which have much to do with the vast numbers 

----- _ ..... __ .. : __ ·-



various regions pertinent laws may be chosen for study according to the 
needs. 

4. Schools are important places for popularizing basic knowledge of 
law. Universities, secondary schools, primary schools and schools belonging 
to various other categories shall all offer courses for legal education or 
incorporate such education in related courses, include both in the curricu­
lum. and combine legal education with moral and idcological-politicaJ 
education. 

5. It is necessary to write or compile, concise and popular readers on 
basic knowledge of law and to conduct publicity and education for the 
popularization of such knowledge by closely linking it. with reality and 
employing a variety of forms. Such education shall be conducted in an 
accurate, popular, vivid and wholesome way. Solid work must be stressed in 
order to achieve good results and avoid a formalistic way of doing things. 

6. The popularization of basic knowledge of law shall be conducted 
under the leadership of the Communist Party of China and by setting in 
motion and relying upon the forces· of society as a whole. All state organs, 
armed forces, political parties and public organizations, enterprises and 
institutions shall earnestly educate the citizens in their respective organiza. 
tions and establishments for the popularization of basic knowledge of law. 
·Newspapers and periodicals, news agencies, radio and television stations, 
publishing houSes and institutions in the field of literature and art shall all 
take up the publicity and education on legality and popularization of basic 
knowledge of law as an important regular task. The standing committees of 
the local people's congresses and the local people's governments at all levels 
shall provide competent leadership for the implem~tation of this resolution 
by working out a realistic and feasible plan and taking effective measures 
to carry it out earnestly. · 

... 
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1. 
answel' 

1.-Jhat q•.1esti•:•ns w•:•uld you p.:·~::'c: t•:• p: ... u .. self in preparino 
the Seni•:•r Lawyer~ s mem•:•·fandum? . - '· 

~-

3. Why would you ask these questions and not other ·· 
questions? How could you assure yourself or the Senior Lawyer ~ 
that you had posed ill the correct questions, and only the : 
correct questibns? 

i"· ObViously, what we need is an agenda of steps to take .. to 
crftique proposed legislation. Having an agenda of that sort, we can 
us~ the same agenda when necessary to create legislation to solve 

i 
em~gent problems. 

4 -. • - .... . . 

S: , How does the task involved in analyzing proposed 
legislauon differ from the task involved in determining how the ~aw 
would deal with a particular set of facts? John Austin (1790-1859) 
became the founder of the English "analytical" or imperative school 
of jurisprudence, still dominant in much of the English-speaking . 
world. He distinguished sharply between the "province of 
jurisprudence" and the "province of legislation": 

" ••• general jurisprudence, or the philosophy of positive 
law, is concerned with law as it necessarily is, rather than 
law as it ought to be: with law as it must be, be it good or 
bad, rather than law as it must be, if it be good." 
J. Austin, Lectures on Jurisprudence (4th ed; R.C. 
Campbell. ed. 1873), I, 33; also n, 1107-8." 

Very few lawyers today would agree with Austin that so bright a 
line separates the law that is from the law that ·ought to be, although 
plainl~ thes.f do occupy opposite ends of a continuum.l t wktd 6; 
cA 0 C) -r"1~<. • 'l 
1 Austin elsewhere recognized that no bright line separates the law that is 
and the Jaw that ought to be: "It is impossible to consider Jurisprudence quite 
apan from Legislation: since the inducements or considerations of expediency 
which lead to the establishment of laws. must be advencd to in explaining 
their origin and mechanism. If the causes of laws and the rights and 
obligations which they create be not assigned, the laws themselves are 
unintelligible." Lectures supra, 1107. 

~-

.-



b. . In this course we concern ourselves entirely with the issues 
surrounding the question, what ought the I_aw to be? AI~ decision­
making arises in an institutional context. Here, we do not consider 
the question posed as it appears to appellate judges in deciding an 
issue of law, although of course they face the question in every case 
they decide. We consider the problem· only as it appears to 
legislatures and administrative agencies ~n their rule.;.making 
function. 

"Thinkin2 like a lawyer" about decision-making of any sort 
,,. ... Jve$ 

obviously iM8Pi~es at least two strands of thought. One has an 

~ . :""" 
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4IJ institutional framework--courts, legislatures, ministries. 

• 

• 

Because decisions take place within institutions, with all 

their varying constraints and resources, decision-makers must 

take them into account. In designing legislation, for 

example, of course one must take into account the political 

realities of the Party, the People's Assembly, and its 

standing Committee, and the bureaucracy, and what will likely 

win support, and what will likely lose. The very form of the 

legislation (statute? administrative regu~ation? Resolution 

of the Standing Committee?) may well depend upon 

institutional considerations. 

For reasons of space and time, in this course we do not 

study how these institutions and their processes shape 

decisions. Instead, we concentrate on the normative aspects 

of that task. Of course law constitutes an exercise of 

power; of course it reflects power relationships; of course 

it reflects the interests of the groups with the power to 

affect ifs content. Those issues of power one might study 

advantageously under the the rubric of the decision-making 

institutions, for the relative power of different groups 

depends in part upon the structure and the process of the 

decision-making institution. (For example, the power of a 

group in government to affect the content of pending 

legislation may well depend upon the rules permitting 

amendment 0) 

Legislation does more than express mere power 
' ' ,· 

relationships. It contains an. important ideal and 

intellectual content .. If nothing more, one can say a great 

deal about the relative effectiveness of legislation. 

(Consider the questions asked here about the Resolution 

Concerning Basic Knowledge of Law. Lawyers in the 

legislative process frequently have a position that permits 

and indeed requires them to make normative arguments in ideal 
// 

terms-- how serious has become the social problem that the 

bill addresses; its probable effectiveness; its possible 

unwanted consequences; its costs; and so forth. It is those 



questions with which we concern ourselves in this course. 

For our purposes, here, we take the institutional questions 
involved in legislation as given--in the economists' phrase 
ceteris paribus ("other things being equal") . Obviously, we 

must never let that become ceteris incognitis ("other things 

being unknown") . That we do not focus on institutional 

considerations here does not denigrate their importance. In 

the same way, theat a course on contracts does not focus on 

trial process does not deny that trial procedures may well 

affect the outcomes of a contract case, frequently more 

significantly than does the substantive law of contract. 

From Chamliss and Seidman, Law, Order and Power (1981), p. 1-

e study of law and society 

We live on the edge of the abyss. R~ly in recent memory has society sccmcd to~,.;::.. '> r 
. so close to disaster. The economy roars out of control; international affairs threaten to · 

overwhelm us; bureaucracy clasps us in its clammy embrace; politics becomes a theiler :;, · :::~ · 
of the absurd, and politicians. clowns. · · ; . . . 

In our era, organized political communities look not to church or clan or 
community for respite against Social iils. but to government. W~ expect government to 
improve economic affairs, to solve intemati9nal. puzzles. to ride herd on bureaucracy. 
to improve the political clim~te .. '[hat era began in the EnJighten~ent. Then. as now. 
the liberal faith held'that lcitional people. organized in political communities:aoo .. :'.3. 

exercising state power through the legal order, could instantly erase the cruelty and.: _. • ·. 
irrationality of social.life. , . 

It does nor work that way: Just as feudal barons grew far on the labor of serfs~ so 
did the rur.ll gentry grow fat on agricultural laborers, robber barons on impoverished 
immigrants, and multinational corporations on the people: in the Third World. Those 
who have owned the world·have run it and have kept in force legal orders to facilitate 

/ 
their continued rule and privilege. 

They did this despite constitutions and legal orders that on their faces aimed at 
equality and representative democracy. The high school civics textbook blueprint tells 

!." 
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us that the people democraticaUyelect the legislature, which enacts laws reflecting the 
majority interest •. The administration enforces the laws, and the couns adjudicate 
dispures about them. The laws. expressed in general rules, affect everyone equally. 
Guarantees of minority rights ensure against the majority's unrestricted tyranny. 

Long ago, de Tocqucville expressed the. great paradox of Western democracies. 
The mass. it seems, has all the power. and the rich all the money. The legal order itself 
supposedly ensures democratic power in the mass of the population. That we live in a 
SOJdly troubled world char.acterizcd by inequality, not equality, and authoritarianism, 
nor democracy, expresses a failure of the legal order. In a society that looks to the legal 
order as the principal tool to solve our social ills. that we teeter so close to disaster 
expresses either our failure to use the legal order intelligently or deep-seated 
weaknesses in the legal order itself. 

In eilhcr case. part of the explanation for our social malaise must lie in the legal 
order. It becomes government's principal instrument of social control. We rely upon it 
·to maintain order in the streets, minimal harmony in . the family. regularity and 
predictability in the marketplace. safety in the workplace, and nondiscrimination in 
work and places of public accommodation.' We also rely upon it as an instrument of 
social change. If government proposes to improve economic conditions, it enacts a tax 

law, wage and price controls, a planning law, or laws concerning the money supply; if 
it strives to solve international puzzles, it operates through organs of international law 
like the United Nations; if it proposes to weaken bureaucracy's power, it passes new 
laws or enforces old ones concerning administrative accountability and decision· 
making power; to improve the quality of our political life, it passes laws about election 
finances, primary elections. and the like. The legal order becomes goverment 's scalpel 
in operating on the body politic. 

' · · · . To do that adequately; government must have a great deal of knowledge about the 
···Uses and limits of the scalpel, what it can do and what it cannot do. That knowledge, by 

··''·arid large, however~ hardly exists~:No phenomenon other than law can claim to have 
<•'"rcceivcd•such intensive study·rgenerating<soUittle knowledge. Even those most 
. '·intimately involved with it-judges~ ·law·tprofcssors~ attorneys. prosecutors, and 
' . biw.Cnfori:ement agents-frequently become proficient in one or another of the legal 
~;~; order's many facets without understanding'its broad expanse. In this work, we ho~ to 

introduce readers to th~ systematic study of the legal order. In this chapter, we first 
. define the domain of study. We then suggest in broad oudine the sort of knowledge we 
. ti can ·exPec:t to generate and how we propose· to go about the study. 

,:...-..:~;; ' . 

''t.l THE DOMAIN OF STUD\' 

We take as the domain of studl;!';;~ mper. For some words, the ~ullure supplies a 
common definition. All native • · speakers know that the word .. elephant'· means 
that large moving gray mass out there. A definition of the word ·"elephant·· need only 
describe the large gray mass in detail. Other .words. like ·"truth" and "beauty" and 
.. god," have only the vaguest agreed-!lpon meaning. For thc:;e, a srip11lu1in• detinition 

:. 
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serves; one says v.ftat om: means by the: word. ··Law·· is s~ch.a word. which means we 
must first define what we mean when we use il. · 

.. Law" and "The Legal Order" Distinguished· 

The word law- sometimes means an individual rul~ lhat has certain char.:lcteristics; at 
other times it means the whole compl~x. of the legal system. involving not only the 
ruk."S themselves, but the various i~titutions, processes. and role~ that occupy 

·themselves with those rules-legislatures, courts. administr.lliv¢ agencies, and 
lawyers. judges, police officers. legislators. administrators. jailors. bureaucrats, and so 

• 

forth. To avoid that confusion~ we use the ·word law in the sense of a law-that is, a ----: 
·particular rule that has the characteristics that define it as a law a.:u1 not as some other 
sort of norm. We use the words the legal ordu to mean people doing things: Judges 
judging, lawmakers making law, bureaucrats administering the law, police officers 
making arrests and-finding lost babies and sometimes beating Up people illegally, and 
many others~ The legal order,· in our definition, constitutes a set of social relations 
governed by rules set down by the state. lts principal acto~· include state employees, 
but others participate as ·lawyers. litigants, and the addccssees of law. Some instiwtions . 
exhibit a rather tighdy sealed exterior to the rest of the world.Jike prisons and 
hospitats. for example. The legal order. however, ~xfsts in large part to affect the • 
behavior of people who often seem to be only tangentially connec:ted with it. To study ·. . . 
the legal order, we must of course study .the actors who constitute its movers and t.· 

shakers-judges and legislators and prosecutors and police officers and ~inistrators. 
· We must, however, also study the behavior of th~ law's addressees, yve must cast our 
net wi~. , 

Taking as our domain of study the legal order as we have d~ribed it places us in 
the tradition of American legal realism. a school of jurisPrudc:ncc:that began in 1881 
when Oliver Wendell Holmes. Jr.(la~r a great Supre~.Cour:tj~e) w~~-~at '"the 
life of the law has nqt been logic; it ruJ,S been ex~rience. ·.~ 1 _The realist$ insisted dw we 
must stu4y~the law-in-action as welt'as the h1w-in-thc:-b0oks. thc:,behavior·r.hat"lake:o 
place in the 'face of the prescriptions ·. of the law as well ~ ·;:~ose p~ptions 
themselves~ Their case nominally won out; Am~rican Jegal.~lars:.b)'1·,and)arge 
accepted the·proposition 'that .to understand the legal order w~_;!l!~~t.i!lv~tigate the 
law-in-action~ Lawrence Friedman expresses the realists' .. view .as Jollo~s: ,., 

. ~ i ·. . ~/f;,~: ... _..,~.~- ..... · 
Su-uctwes (couns. police. ·the legal profession) and rul.:s [laws] lool.;. C)Q¢ way on papo:r. while 
acting quite differently in life. Almost evc:ryonc conced.:s ttl~ law iS tO Some ·d.:gcec a ~ial 
product. and that law on the: books and law in action are not inc:vilably the same. Rules and 
su-uctures alone do not tc:ll us how the: machine: really works. These: provide no W?-Y. to son out 
dc:ad law from living law. Thc:y do not t.:ll us how and why. rulc:s arc m.:a.de and wh3i '.iffect they 
lulve on pcoplc:·s lives.: 

Th~ study of how laws are made, how they are i'mplementcd. and what effect they have 
on people's lives is called the study of law and society. 

/ .. -
~-
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Other Definitions oC .. The Legal Order," .. The Legal System," and "The Law" 

Other writers suggest their ways of looking at law. Sometimes they have used a 
linguistic: cover to smuggle a substantive judgment about what we ought to study. 
William B. Harvey adopted perhaps'·the most' common definition of law when be 
suggested that the legal order (he useS the word law, but in the sense.that we use the 
legal order) entails ··a technique of social ordering deriving its essential characteristic: 

. from its ultimate reliance· on the reserved monapoly of systematically ~ned or 
applied force in politically organized society. ''1 This definition implies that we misuse 
the words legal order and law if w.e apply them to systems of social control in societies 
that lack a centralized monopoly of force and a bureaucratic structure to determine 
when a violation of law occurs and to apply sanction for itS' breach. It limits the concept 
of rhe legal ordet to societies that have a state structure~ In this view, the sorts of 
societies many anthropologists study do not have a legal order and, by definition. 
therefore, these societies have no law. 

In an effort to find institutions common to· boch simple and complex societies 
susceptible of comparative study the American anthropologist E. A. Hocbel stipulated 
a broader definition of • 'law~ • .. He saw as the • 'fundamental sine q114 non • • of law in 
any society. simple or complex. • 'the legitimate use of physical coercion by a socially 
organized agent.'" He then defined law as follows: "A social nonn is legal if its 
neglect or infrac:tion is regularly met, in threat or in fact. by the application of physical 
force by an individual or group possessing the socially recognized privilege of so 
acting.... • 

Hoebel Diade a selection among the many potential attributes .of what one might 
call law in a modem centtalizcd soci~e aspect of forceful sanctions-and masked 
his choice under a definitional guise. · He ·did· this by asserting that law necessarily 
contains force. Force b4:comcs

1
the sine·q;,a non of law only if the concept of law exists 

as an essence in.some unrCal world ofabsolure~:Piatonic: Ideas or if general agreement 
exist$ about the phcnorilenon to which' the wOrd law rdcrs." Neither holds. In sum~ by· 
his definition Hoebcl said that' he:~ ha(f an interest in studying ' the use of socially 
approved force to sanction norms of conduct. That seems a valid area of study, but why 
the sine q114 noir ·'or. e$#~~ct' of law~ Many :'()thCf'aspects of the institutions of social 

l . ' ' - ' ' .. -. '.,,. ( '1..11• ;... ~. f • • • • 

control can serve as the focus of study; Wtthout necessarily constituttng the "essence" 
of the legal order: the dispute-settlement mechanism, the adjudicative mechanism~ the 
sYStems of decision-maldng, 'th~faCt:finding mechaniSm, the content of the nonns, the 
interrelationShip ,of t~~' ~orrli;i; j ana a ':liost of fothcrs. . 

'Another ~tack. co~~::'from: 1s}lstcms'''analysis'.: .:That. discipline. teaches us the 
. difference .!?etwee·n . .fll~.'systcm·~and~lhe~:'cnvitOnment.: For the .systems engineer, the 
question of where the system 'an& t1le envuoiiri1ent separate usually appears as a factual 
matter. The '·environme

1
nl consists •'of 'the unalterable .conditions. that affect. us. The 

system consists of whate~er appears under out•control.7 The aircraft engine~r cannot 
change the characteristics of the ambient air; he can only do something about the design 
of the aircraft. The interface between the aircraft's skin and the atmosphere becomes 
the intelface between the syste~nd the en~ironment . 

For engineers. that seems a. factual iss_ue. For governments, it becomes a 

.. 

:. 
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normative question. Should the Departmen(~f Agriculture accept low rainfall as part of 
the environment and concencratc on helping fanners in arid regions grow crops 
appropriate to dry lands? Or should it accept that as part of the system and conceru:rarc 
on creating irrigation systems? These decisions involve normative judgments: on what 
ought government expend resources, and in what priority? 

We too easily fall into the trap of asking only the faetual question: what .. legal" 
institutions seem discontinuous wirh · society? In our sOc:iety. among the various 
• •legal" systems on first glance only courts 5cem discrete from society. To identify the 
legal system with rhc courts poses the problem of law and Society a$ one of interaction 
between couns and society. Courts ~omc rhc legal oidcr. Man{ lawyers and 
sociologists have adopted prcciscJy that ~aUdn of study and exc:bidc.frt,m considera­
tion legislatures, administrative agencies,· and other aspcc:ts of state power. We think 
such narrowness of vision is a mistake. 

Even to suggest that the words tlu kgdl syst~m have no real content seems to many 
heretical. Language, however, poses its own tyranny.• Because we have a phrase. 
/~gal syst~m. we assume that such a system exists. After all, we have a wocd, chair, 
and chairs exist, so why not legal systems too? By using that phrase, we make a 
value-laden decision: we mark a division between the legal system; and its environ-
ment. Our own expertise misleads ·US .into assuming that there,.is a disContinuity ... 
between •-me legal system •• and the rest of society. Some of us are lawyers. We have .. } 
successfully surrounded the law widl a mystique, unknowable, we a5suine~ to those not 
of the guild. Others accept our claim for expertise-after all. lawyers must learn 
something in the three-year initiation me we call law school .. Words and expertise 
combine to assure. us. of a separate and discrete legal,5Y5tenf·<In fact, of course, 
govcmiDent acts DOt only throutth leaislawres and cowt5:b~tin a c.~:)lnplex panoply of 
other institutions' as weJJ1 People's .·Assenblies· ··ana. goVernnelts, Standing - . 

Carmit~tees, ~ts, Courts, the police,' prisoil$," ·state universities 
and pUblic· scOOols · and public enteJ:priSes. · _ _ ~ · · · · · _ -

. . '_, i!, . . : .. ,, '' :. • 1_ ' • - .- ltr wc.~fO~~.Understariding 
.·. . ·. . . . ~ ~ r • l' • - -
· now to :use the tools that govemm~nt bas .avadaDle to. attaCk s0<:1al difficulties. our 

- •. • ... • ' 'f '"'" ' • ~~-, ; "fj .. ,~~"' •. , . . 
domain must include the rules; norms, and actions of these institution$, as well as those 
of couns·.·and legislatures.~ . ..·:· ·'· :·· .. -- .. ·.,· _ .... · ~·-·. ',',': .. ~·:U'; -· :? ' -~·; 

.,. ~By conttast, Professor Fuller .(among otbcfs) ~bide$ rhC rules'concerhlng such 
institutions from the very definition of ·-·la~. '",and.henccfroin o~j>utvicw of study. It 

) is ••obftiscation:" be says. to contuse.··aaw .... with ·~every cooc:e'ivable'kind of official 
: act, .. so'mucb·so that ··when one finds an&utbor '&bOut lci'discuSs~ in .. Pound's famous 

• - • •• ' ~ • 
0

1 _... ")'") .... • ..! ' ·- f' 

phrase, 'the limits of effective legal action,. one is not sure whether cbc subject will be 
rhc attempted legal suppression of homosexualitY or"rhc failure~6f die government to 
convert the power of the tides _into electricity at PasW:riaquoddy .'" · 

Why Our Definition? 

We prefer to stipulate our meaning of rh~ l~gal ord~r and Jaw, and for that the test.. 

becomes utility. As we have stated. our concern has an explicidy policy-oriented 
thrust. We aim to develop a theory that will explain the relationship between law, the 
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legal order, and society and that will help in solving emergent social difficulties. 
Organized political communities in this era invariably employ the functionaries of the 
state for this purpose. Typically. they do so by enacting legislation or promulgating 
decrees or administrative regu~tions--that is, normative rules for the conduct of both 
Sl_!~ functionaries and ordinarY citizens. As we said earlier. therefore. we concern 
ourselves with the normative order in which the state and its functionaries are involved. 
as lawmakers. law implementors, or merely as the addressees of rules. That nonnative 
system constitutes the lc:gal order and diffen from other normative systems because it 
rests. ultimately. on the state's monopoly- over the legitimate use of force. 

This dc:linition ranges fur more broadly than :some others. for it denies any sharp 
distinction between the legal ~.!D.AJthc: state, between legal institutions and 
Pf.9:£~:1fli'n!i-.V.sJIJ.anC$. ~~government's annual budget is law (indeed, 
me, }J;Ii'%;enactsititrxl the president signs it. just as any legislation); a proposal to 
make homosexuality a crime involve$ a proposal for a law (the now as does a 
proposal that the Department of Energy generate elecuicity out on power. No 
narrower definition will serve our purposes. 

That detinition.of course entails a valuc--choice. Sawyer makes a distinction 
between .. lawyers• law•• and •"the law ofsocial adminisuation. ''10 The former denotes 
the rules of the private sector~ntract. property, tort. The latter denotes the law ~ 

concerning ··collective indUstries. and services. coiiCctive marketing of farm products. 
welfare services for the masses (health, pen:sions. unemployment, etc.). regulation of 
the activities of the private sector of the economy, and the conduct of defense and 
foreign relations. ''11 Our ideal-type of coun deals with .. lawyers' law'' almost 
exclusively: dle law of social administration falls before administrative agencies and 
sometimes never actually enters the courtroom doors. Sawyer suggests that • "in a 
nation which gave effec:uo the social. dleories of Herbert Spencer, social administration 
would. hardly exist ... ,1 Most law would be lawyers • law. occasionally amended as 
social change necessitated. 'Yfhatever its dominant ideology. no polity in the world 
subscribeS to SOda/ S101it:s.: Most rules that they enact to solve emergent problems 

· involve rules of social administration... . · 
Our definition of:lh~ legal order cheft:fore expresses our concern with the law 'of 

. social administration as.weU as with la~ers'law. To study only the latter involves a 
value-choice in favor ofan unreal vision of laissez-faire that today claimS the 
adherence only of ideologies of the far right. We prefer a definition of the legal order 
that permits dle study of what all governments today do, not what some laissez~faire 
idealists think they should .. be doing. 

1.2 SOME MYTHS ABOUT LAW 

Three myths abo~t "1he Ja.w.·· mislead us into thinking that the legal order serves the 
public interest •. These myths frequently put blinders over our eyes when we try to 
examine the legal order. We.~xamine these myths at length in the chapters that follow; 
here we only identify them. 

/ 

-_ 



.r.l1 
The consensus myth holds that th¢ law codifies society's value-consensus. Both 

the law-in-the-books and the law-in-action mirror society's "moral basis •• and its 
.. most important." values, with no gap between the law and every sound citizen's 
ideology. 

The normative myth holds that what the law P~f.ti.Res also describes the actual 
behavior of the lawyers, judges, courts, prisons, ~. social workers, adminis­
trators, bureaucrats, legislators, and others who play roles in the legal order. 

The computer myth argues that the law transmutes every social problem into a 
case, to which the various actors merely apply the law, acting as it were like 
impersonal computers: insert the fact$~ insert the rules of law, and they grind out 
"correct" decisions~ In the computer myth, discretion, bias, power, aDd corruption do 
not exist or constitute at most temporarY abemtions. A common aphorism catches all 
these: "Ours is a government of laws, not men. •• 

A corollary to these myths, less articulated but widely prevalent, argues that 
despite the existence of sharp conflicts among social classes and interest groups the 

-
stare (the courts, the police, the civil· servants, and so forth) provid~.! ~u~~g.f~ 
framework that fairly contains and resolves conflicts. Even the legist~. w~ict\lStne 
clearest example of value-bias in the legal order with· its dependence on lobbyiSts and, 
institutionalized links to established interests, mouths shiboleths of value-neutrality. 
On rare occasions when biases are admitted the framework of elections is singled out as 
the ultimate neutralizing force. The legislature in this view becomes an arena within 
which groups reflecting society's power configurations can pea.ccfully resolve policy 
disputes. That view perceives the police as enforcing -the laws that the legislature 
enacts, and the courts as deciding on ·which side of a dispute truth lies. fairly and 
im~ally applying the law io the facts, and meting out the sancti~n that the law i~lf 
rcquues. .. ·. . . (~-tWo v .. w ~.J? 

The world contradicts these myths. We all know e poGc:e dO not treat blacks 
and the poor equitably; that judges have great discreti~ in fact make policy in the 
course of "applying'' the rules of law; that elCctoral laws in the past favored rural 
elements. and tOday, still favor the rich; that most presidential candidates have great 
we3ith; that 20 pCrcent Of. U.S. senat()rs ()Wn more than. a million dollars WOrth of 
assets; that winning . elections requkes the expendiNre. of vast sums of money 
concrlbuted to 'political campaigns by'special interest• groUps; and ·that the political 
candidate with the most money to spend stands a far greater chance of winning than his 
or her poorer opponcnt. 13 In short: 

Law discriminates •.•.• F'arst, .the rules thc:msc:lvcs •.• an: by no means totally impanw even 
when impartially applied. They come out or the: struggle for pO~c:i: . :. segregation is the law of 
the land in the Union,of South Africa-it was the law of the land in the American Soum umiJ 
very recently. Penal codes declare .. unnatural" sex a crime. The laws punish draft dodgers. 
scditionists, and drug addicts. American immigration laws excluded the Chinese: public land law 
ruthlc:ssly exploited the native Indians; welfare law was harsh to the poor .... The regulatory 
code, the tax laws--economic legislation in gencral-are gcarcd to the: needs and interests of 
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people who own prop.:ny. Rule~ ot ~:umra..:1 aud ~:ommcr..:Jal law arc mno..:ent on the ;urface and 
~eem to the average p.:rson to bc: mc:rc: JUSIII:c and ..:ommon sense, bu1 it is the: JUstice and 
common sense of Western society. its economy. its dominanl populations. Imperial Rome, the 
Cheyenne, and the China of Chairman Mao us.:d different rules. Indeed, every area of law-land 
law, family law, ~on law-supports the so.:iety which framed the rules and put them to work.'~ 

Despite the fact that law and the legal order represent a highly selective and biased set 
of rules and institutionalized processes, the consensual, normative, computer. and 
value-neuttality myths persist. Exceptions to the exceptions of neuttality, unilinear 
nonn cnforceme~t. consensus, and computerized justice are dismissed as simply 
"aberrations" or "temporary biases .. which will ultimately be resolved through the 
inevitable progress of law and civilization. 

These myths tell lies. Far from a value-neutral framework. within which conflict 
finds peaceful resolution. state power itself rewards the succ.:ssful in the endless social 
conflict. The legal .order in fact constitutes a self-serving system to maintain power and 
privilege. The black-letter texts of the law do not describe how officials behave; the 
law-in-action and the law-in-the-books systematically contradict each other. Far from 
resembling a computer, the legal order has as its main decision-making principle 
official discretion. We cannot study the legal order wearing blinders. To see it whole. 
we must shed ourselves of· these myths. 

1.3 WHY snJDY LAW AND SOOETY? . 
Long ago Robert Lynd posed a question for academia: knowledge for what?15 We 
conceive that the domain of law and society studies lies in the legal order. We do not 
study it for its sake alone. We study it because the organized political community 
necessarily implicates law in all its attempts to solve social problems. 

We enact laws to solve perceived difficulties. Laws embody policies. The study of 
law and society ought to teach us how to generate sensible statements about how. by 
Using the legal order. we can go about solving existential difficulties . 
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tFol"' example~ in 1979 China adopted the Environmental 

PYotection Law. Article 2 stated in part that "the function of 

the Environmental PYotection Law is to ensure • prevention 

and elimination of environmental pollution. ."Article 19 

said that ··~ffective measures shall be taken to Yemove the smoke 

and dust from all smoke-discharge devices •• " In 1988, a 

traveller in Changchun in Jilin Province saw snow on the streets 

and open places that had become black with dust and smoke. 

1 
' CleaYly, 

1.,... __ -~-
the law __ bas not succeeded in giving Changchun clean air. J 

! 
; 
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. _H~w ·t~-;i~~·_:p~bl=·~f·d;i~ ~rt? Th~ s~y of law and ~-;;·shouldgiv~ -.;;-·----
disclphned agenda to follow, whose probable outcome will advise us how to solve 
these difficulties through the legal order. We cannot manufacture solutions to problems 
out of gossamer and dreams. We must use past experience to solve new difficulties. 
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It courts ami prt·sidcrlls are so lallihle, how do we know what the law 

rs: If \\'L' c;annut know wlrat tire (;a\,. is. lrow Clll it lrdp us? \Vhv do we so 
o!tcrrluna to it for ~111:'•\'er~? \\'lr). for cxaurplc. \\OUiu pt~opk ~tl.lllally us to 
pass laws cktinin~ when lile hegins or banning the s;dc of handgunsr What 
good can such laws do? What good c;m any law do it pc::oplc:: arc:: determined 
lO resist or c.:orrupt it? 

If you rc::cognize these semimems, even if you do not share thc::m. then 
you can understand something of the oribrins of slltdies in law and sociol­
ogy. Some people react to an air of crisis by denying its existence. Some 
bemoan crisis, hoping a champion will come along and set everything right. 
Some suddenly discover the comfon to be found in a new religious move­
ment which claims to offer salvation, a way out. But others stan looking 
more closely at the wounded beast l.o try to understand how it has workt."Ci 
in the past and to try to cure it of its ills. 

It is this last reaction wlt,ich initially motivates many, though not all, of 
those who study the sociology of law. Some enter from outside the law's 
r.mks, because they see son1e critical social problem and wonder why law 
has been either unable to solve it or involved in creating it in the lirst place. 
Others come from within the system, having seen tirsthand some g-.tp he­
tween the professed objectives of lawmakers and the prc1ctic-cll, everyday 
effect of their work. From both sides come people wondering whether the 
law c.:an be used to bring about a significant degree of social pa·ogress, a a·eal 
increase in social justice, a decrease in tyr.tnny. · 

The movement towcard a sociological <tpproctch to law began with the 
crisis of industrialization in the nineteenth c.:entury. Out of the tunnoil uf 
urbanization, industrialization, and the cullapse of older social orders came 
a small but prolific series of observers who tried to make sense of the 
momentous changes taking place. Men like Karl Marx, Ge<?rg Simmel, Max 
Weber, Alexis de Tocqueville, Sir Henry· Maine, and E.milc Durkheim 
look~' carefully cat law as one of several institutions which they needed tu 

understand if they were to explain what the old ·order had been, why and 
how it was changing, and what the ~new order was likely to be. To them, 
mc.>d:ern l;aw, like the steam engine, the factory,·and the industrial city, was 
both symbolic of. ;md &a vir<tl element in, mu4e~. society. : 

Among early social scientists, ,then, law·.~occupie~ a spot at the cemer 
of thdr concerns. Among legal sch()l<trs of that period, there. was consider­
ably less intereSt in the problems yf the : .. real.world.::_Theia· research and 
debai.e w;as primarily concerned with en.•mring rh•H .. all laws were lugic.:ctl, 

consistent with each other, and "sensible'' from the narrow perspective of 
· .. the elite which rc1n the legal profession.Theirlconcern with the philosophi­
··cal rigor oflegal reasoning·is somettmes ealled'ltgalfurmalism. 

However, the growing in'flue&ice ofsocial scieilce began to make it.Self 
felt even within the insular circles of leg-c1l scholarship. One example came 
to bc.known as sociologicaljurispnulrnct (Pound~·l921, 194:~). It was a cri­
tique of conventional leg-ell scholarship on the grounds dmt guod law could 
not be made without knowing the social cordt'XI in '"hich it was lO operclte. 
Advocates of this position argued that leg-.d formalism. wirhout sociological 
inforn~ation, would produce distortions and social disruption. no mattt=r 
how logical and integrated the laws might be with each othet·. They wc::re 
aware of sociological evidence that industrial societic::s \"ere changing 
rc1pidly, that major instimtions such as the family. religion, politics, and the 
economy were experiencing crises which were destroying established stan­
dards and producing m:~or new panerns of relationships. They arguc::d 
that the law should be made into an instrumenr which cuuld dc:al dfecli\'C:ly 
with those new pallerns. 
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Another group known as legal realists, took a different 
approach.To them, the major question was: "How are 
the laws actually being applied?(Frank, 1950: 
Llewllyn, 1960, 1962; Holmes, 1968). Antitrust laws 
~in the United States) may be written wit~ th: 
tightest possible logic in order to curb big~ 
business" abuses. But how are they applied "realistically?" 
If lawyers and judges act in such a way that ~uti-
trust laws are only invoked against union organizers, 
and their only effect is to break up unions, then 
the real law is antilabor rather than antibusiness. 
Similarly, if capital punishment is used only'on 
black convicts, then the real law is biased even if the 
lawbookssay there must be no discrimination. . 
Legal realism thus differed from sociologica! juris­
prudence in tha~ it focused on the implicati~n of lawsJ 

while sociological jurisprudence operated on the assumption that the 
runtml of laws could help impru\·e wcial reality. Re~tlist~ held dutt the 
culllent uf laws was insigniticam compared to the actual deeisions made by 
enforcers and judges. To them, law could unly be used to help society if 
reformers worked to improve the processes hr \\·hich laws become ··real" in 
the hands of legal <tdministr.ttors. Law, w them, would be of no use in 
dealing with the crisesQf industrialism unless the entire leg-.tl process could 
be understood. 

Despite their difi"erences, both sociological jurisprudence and leg-.tl 
realism represemed a significant movement away from leg-.d formalism 
tO\\'ard a more practical approach to law. It was a st<trt, from within the 
legal community, toward seeing legal issues as sociological questions de:· 
manding factual research. It was a constructive r~jection of legal formal· 
i:.m's ostrichlike .. head in the sand" attitude toward rapid social change and 
1hc.- imperfections oLic:gal administr.uion. . ,. , ·· , . , . :, 

As these: movements were dc•:elopi,!,lg among leg-al ·scholars, an-

-·. thropologist.s wc:re beginning to bring back from d~tant 'cultures the mes­
sage that there are artany other viable W<tys to 'organize law in society besides 
our lawyer, judge; a'nd legislator system. Tl1eir broadc:ning perspectives on 
the potenthal for lc:~tl' ~uimion fed into the thinking oflegal realists, while 
leg-.tl realism stimulated anthropologists to abandon narrow Western no­
tions about law. rC9ple began to seein these .alternatives some hope that 
the ... craziness" of twentieth-century sodal up~eava~worldiwars. drclStic 
depressions, new and unpredictable ,f>OiitiCal.tordc:rs-m~ght have some 
order in .it which could be: harnessc:d to the desire for reform and social 

' .. - . •. . 

progress. . 
Following .a lull during and after the Second World War, the pace of 

legal sociology began to pick up. A new generation of.both scholars and 
activists turned their eyes to law as both a source of social problems (for 
example, laws enforcing racial segreg-ation or se~ttf..l~,!iequaJity) and a re­
source for eliminating those problems. The Warr~n Supreme Court stirred 
up both controversy and research, with decisions ato1ed at (I) ending pub­
lic school p1-ayer and sc:grc:g-.uion, (2) insuring that police practices protect 
Constitutional rights to a fair and speedy trial, and (3) guaranteeing rights 
against self-incrimination, unreasonable searches. and .unjustified im­
prisonment. Such decisions r-aised hopes for greater equality of oppor­
tunity among some and feaa·s of b"l·eater chaos among others. Conse­
quently, then~ m·nse a movement to see wlwt effect all those: "r.adi<.<1l" coun, 
~-··:~: ........... -.. - '·-·-·'-- - I 
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At th~ sam~ tin~ tJl~s_lflliou's politiG.d dimal~ ~ncourag~d policy 
analysis. Cov~nmfr:\~t k• g'{:i1~ral was devdupinK New o~al polici~s undt:s­
such progn:ssive names as "The New Frontier" and "The Great Society.'" 
Legislation created pmtection for the voting rights of blacks, increased 
welfare prot~ction for the poor and aged, progr.uus to cool off the ovt:r­
heated racial passions of the.greal cities, assistance for people paying medi­
cal bills. legal advice and counsel for poor people. and a host of other 
measures to diminatt: serious social pruhlems. Regulation of business and 
industry increased, as people looked to guvet·nmelll to guarantee safe 
working conditions. clean &tir and water, s<1fe travel. honest business prac-

tices, and other conditions for the good life. The Law 
was being treated as a major instrument form social 
change. With each such program, there was strong 
incentive among both proponents and opponents to 
evaluate its effectiveness. Some researchers 
were just curious. Others wanted to prove either the 
value or the futility of such programs. 

But the process of researching these very 
practical, "realistic" questions repeatedly 
reinforced the conclusion that broader issues were 
involved, issues which had been raised by the 
earlier pioneers of social science but which needed 
new answers in view of new evidence and changed 
social realities. Hence while some still ask 
very particular problems, others 
have become involved in trying to tinderstand how law as a social institu­
ti~n· .works. T?ey wa~u to know ~hat legal systems in general accomplish. 
giVen that thetr offictal pronouncements often do not match the re-,dity of 
their effects. ~rom such questions, it is .~ot a very large step to the more 
general quesuon of why societies have le~i-al systems. what conditions lead· 

__ to the development of law in a. society •. and why societies differ so greatly in 
the ways they handle what we call "legal" questions . 
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NOTES AND QUESTIONS ~ 

ex mpts fr•:•m~~[~;~,~~,J~Cl!j~.:;:'dde~ 
· ...... -~---all rest •.tp•:•n a percept~(;·n c<T 

st·;~dy when we study the legal ·=··,.-deY . 
/ 

·L 
. ;:.ught tc• 

1. How would you state that perception? 

2. In wh~t ways does that perception differ from the way 
most law students usually study the law? 

3. In th~ usual perception, sociology of law constitutes an 
academic discipline appropriately~ studied in courses on 
Jurisprudence c•r Philc•sc•phy c.t Law. In light c•f these readings, 
can you support the claim that sociology of law constitutes a 
professional subject -- that is, that some lawyers have jobs 
which require them to know sociologi of law in order properly to 
perform their duties. Do you agree? What roles do some lawyers 
play that req•.liY"e a kn•:•.wledge C•f sc•cic•l•:•gy .:•f law? 

4. Economic development concerns things like peasant 

productivity, systems of foreign exchange control, the processes 

of central banking, the system of enterprise organization, and so 

forth. Social development concerns matters like the appropriate 

r•::tle of w6mem in the family, population control, and how to 

ensure th~t minority peoples get their .fair share of national 

development. Political development includes such matters as the 

appropriate role of the Pa~ty, the relationship between elected 

and appointed officials, and desirable structures foy decision-

making institutions. 

• 
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C. ON LAW AND DEVELOPMENT 

Why ask lawyers to concern themselves with social issues 

like desegregation, economic issues like industrialization or 

agriculture, political issues like civil liberties and 

electoral regularity, social welfare issues like roads and 

water and education and health. That depends upon the actual 

role that lawyers and the law play in development. 

B. LAW IN THE SERVICE OF DEVELOPMENT 

How are lawyers and the law engaged with these troubles'? 

The answer to that question defines our domain of study. LV~ 

examine first, the function of law in development and, second 

the role of lawyers in that process. 

[Seidman, State. Law and peyelopment (1978)] 

A. The Function of Law in Development 

Modem social science conceives that each society is defmed by the 
repetitive interactions betweenits members. Nigeria differs from the 
United States becauSe .its members iriteract differently than do 
Americans. To say that a society changes is to say· that these repetitive 
interactions change. Social change can therefore be defmed as a change 
ip repe~tive patterns of b_ehaviour. Development is a form of social .. . . . '· .... 
change. · 

Repetitive patterns of hum~. behiviour are defmed by norms~ 
supps>rtedby sanctions, expr~~ing how the membersofsociety are 
expected. to behave. State offiCials promulgate, commwticate and 
sanction a few of these norms. I shall.use the words 4law' and ~he legal 
order' interchangeably to mean all or any part of the normative system 
in which the State has a fmger. It includes the rules themselves, and the 
processes by which they are promulgated, communicated or sanctioned 
by officials. D.J. Black~imilarly defmes the law as 'governmental social 
control' .9 
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Law enters into the processes of development in !wo ways. First. 
today the state usually has the burden of trying purposely to induce 
social change. Only the state ordinarily has sufficient capacity. re­
sources or legitimacy to undertake such a formidable task. Typically, 
the state tries to induce development by changing the niles defming 
repetitive patterns of behaviour, and by directing its officials to act in 
new ways - that is, by changing the legal order. Demands for develop­
ment therefore appear as demands for new law: new rules of land 
tenure, marketing boards~ planning machinery, electoral politics, 
educational institutions, monetary systems, taxation. The International 
Congress of Jurists in 1959 modified its defmition of The Rule of Law'. 
That concept, they said, 'should be employed not only to safeguard 
and advance the civil and political.rights of the individual in a free 
society, but also to establish social, political, educational and cultural 
conditions under which his legitimate aspirations and dignity may be 
realized' . .:> 

Circumstances thrust this function of the legal order upon the • 
governors. The patterns of behaviour that defme society are in constant 
flu.x. Society ever changes. However little a government changes its law, 
vast upheavals inevitably erupt: wars, revolutions, famines, new philoso-
phies, cash cropping, industrialization, foreign or domestic investment. 
The romantic vision of a_~ever-~~anging tropical societY- poor, to be 
sure, but in the unhurried.idylfo[.its days blessedly free of future shock 
- is a lie. Since societies chang~ "¥~enwithin the constriiints of their 

0 • • •• \ • •• • • • •• 

:legal order, a decision to induce. new patterns of behaviour by changing 
the law is not, as is frequently thought, a decision to iritroduce change 
into an otherwise static ~orld .. ,Ra~er, it is an attempt to deflect 
existing processes ·of cha.rige into_ channels thought'more·aesirable. To 
maintain e'xistingJa~·is a decisi9:nto:accept whatever Changes social 
processes themselve_s induce. ·· 
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determines the course of social change, ~athe~ ~ha~ church, 

family or village. That reflects the great transformation 

from kin-oriented, village, agricultu=al subststence communi-

ties into societies with a high degree of specialization and 

exchange. In such societies, the shoemaker must know not only 

that others will supply him with leather, but that some will 

keep a monetary system going, and othe~s will create and 

maintain markets where he can purchase food and sell his shoes. 

'Modernization requires a whole range of new, specialized 

roles. This can only succeed if the persons who occupy 

them mesh their activitie: with each other. This requires 

h . . d f d. . ' 11 a ~gn egree o co-or ~nat~on. Hence the long-term trend 

in Western Europe was 'toward the~perfection of systems of 

obligations and their transformation from a network of 

individual relationships into-:,obli~~tions to the community. • 12 

Law in the most available ins't'rument to define, create, 

enforce and co-ordinate these obligations. In conditions 

of developrnen~, the problem posed for-social control is 

not merely to restrain deviance f=orn the old order and to 

restore the status quo ante, but to induce change. Most 

/ _-
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non-governmental social control agencies are not designed as 

exchange mechanisms. They function to meliorate conflict. 

Law had significance for development not because law 

influences behavior significantly--in many, perhaps most 

cases its actual influence on behavior is peripheral--but 

because in spite of its manifest limitations it is 

government's most available instrument for accomplishing 

directed, purposeful change. 

It is a common dirge the world around, however, that too frequently 
law fails to induce the prescribed behaviourf Development programmes 
remain on paper, plans die in parturition, policies remain unimplemen­
ted. Myrdal has denoted the consequences 'soft development'; that 
is, 

a general lack of social discipline in underdeveloped countries, 
signified by many weaknesses: deficiencies in their legislation and, 
in particular, in law observ~ce and enforcement; lack of obedience 
to rules and directives handed down to public officials on various 
levels; frequent collusion of these officials with powerful persons or 
groups of persons whose conduct they should regulate; and, at 
bottom, a general inclination of people in all strata to resist p~blic 
controls and their implementation. Also within the concept of the 
soft state is corruption, a phenomenon which seems to be generally · ... 
on the increase in underdeveloped countries. 13 

Africa's disastrous experience since Independence 

exemplifies the soft state. To explain the soft state is to 

discover the limits on law as a tool of social change in 

conditions of development. 
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·B. The Roles ar the Interface of.Heans and Ends 

It is sometimes argued that lll this does not concern lawyers. The 
content of law comes from policy-makers- politici:ms, Cabinet, Revo­
lutionary Councils. While of course lawyers draft the rules relating to 
development, some (frequently la•ryers) argue that they are mere 
scriveners who translate programm·.:s r.)( l)thc!r" in~o the obscurantist 

language of the law. Similarly, some argue that the policy-makers have 
nothing to do with the law itself- that is the concern of the lawyers, 
civil servants, bureaucrats and other technicians who draft and imple­
ment the rules. So do we all: when asked what we do, we respond with 
only an idealized part of what we are sUpposed to do. 'It is as if a 
policeman were to describe his role by saying that he catches criminals; 
as if a bUsinessman were _to say, he makes soap; ... a priest ... (that] 
he celebrates mass; ... a congressman, [that] he passes laws. ' 14 Separa­
ting 'technical' from 'policy' roles insulates both technicians and policy­
makers from moral and political responsibility for their actions. 'To 
limit judgment solely to "autonomous" technical criteria is in effect 
not only to permit but to require men to be moral cretins in their 
technical roles.' 15 To formulate 'policy' while disregarding implemen­
tation effectively assumes that the chosen ends will justify any means -
a proposition no less morally cretinous. 

Every goverrunent includes some actors whose roles place them at 
the interface between ends and,means, between policy formulation and 
implementation~ There are many actors at that inte_rface, drafting 
legislation, structuring-options; raising questions and reviewing drafts, 
as well as some who filially decide yea or nay. Their titles. vary: Perrna-

. nent Secretary, Ministerial Counsel,'consultant, Civil Servant, Parlia­
mentary Draftsman, Solicitor General. md so on .. In every country that 

:I know, 'some of those actors are lawyers. 

- .. . .. ; . ·. .) :.-- . . . . - .. , .· , ; . ' . ' 

, Policy cr.eePs interstitially b!,to their drafts.. Unless 
these lawyers and the other ·actOrs_ at _the interlace, fully understand 
the po~cy .inplications:=of their actions, the ultimate Policy may be 
pragnati.cally and nerally indefensible • 
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'C. A Case Sr.Jdy of the Formularfon ·~~f LesfsLation :t• ;..<) 

The history of Tanzania's Range Management and Development Act 

I!Xemplifies the way decisions about the details of legislation affect the 
substance of policy. The Act created a programme to introduce a new 
way of life to the Masai, who drift with their herds across vast arid 
plains in northern Tanzania. It purported to transform their nomadic, 
cattle-centred economy and culture, organized in clan and family, into 
a society of permanent villages, producing cattle for the cash market. 
That programme was born out of a concern for conservation. The 
present revolutionary thrust of the statute came about mainly during its 
drafting. The continual exhaustion d.f the Masai ranges concerned the 
colonial rulers. The Ministry of Agriculture in independent TanZania 
inherited the problem. TyPically the initiative for the new legislation 
came not from the Cabinet, who in constitutional myth· are the policy-

makers, but from ministerial bureaucrats. A memorandum in 1963 16 

defmed its objectives as a phased plan covering control over stock 
movements and,members, the prevention of further indisc~inate and 
unprofitable land usc, and the development of a selected area of 
Masailand. The authors suggested doing this by ( 1) dividing the district 
into zones based so far as possible-on traditional Masai social patterns; 
(2) declaring the ·maximum number of stock that might u~e each zone; 
(3) branding or marking all stock with at least a zonal identification 
mark; and ( 4) .prohibiting cultivation without permission.' Legislation 

. would create an Authority, charged with defining the various areas, 
branding stock~:-setting stock limits, and enforcement.Jn special . 
Development Areas, the statute would establish an appropriate system 
of land tenure, control water" supplies~and. determine the ~~-~t,io~ of 
buildings, roads and other works. Therplan would; cov~r :~ M.~sailand,. 
but intensive development would occur only in the De~eloprnent Areas. 
An inter-ministerial Co-ordinating Committee received instructions to 
. purSue the ma#er'~ Fc;>,~oWing the· usual procedure' the Commit~ee sub­
mitted 'die rnemoranqum to the Law Officers. This is rieeeSSarY:to: 
ensure, first, that the proposed legislation is in line with Government 
policy; second, whether the new activity can be undertaken adminis­
tratively, without requiring new legislation; and last, to determine 
whether it is mere tidying up of existing legislation, or involves a change 

7 

in policy.'17 - · 

·-·~..:. .. ...___. 

• 

• 

--

.~ 



• 

• 

• 

l. ~\ 
-. Obviously when a Law Offker dc!cides whether a proposal is 'in line' 

with government policy, he must interpret that policy. Policy is usually 
vague. In many cases, the decision that a programme conforms to 
existing policy, itself det1nes the policy. In Tanzania, the Law Officers 
asked opJy two questions: whether the legislation would permit 
growing food crops (it would) and whether the

1 
proposed restraints on 

the movement of cattle followed Ministeri~ policy (it did). Even as 
early as 1963, the Government - or at le~t President Nyerere - had 
.expressed a strong policy against class stratification, 18 and a socialist 
rhetoric. The Law Officers did not mention any issues concerning those 
policies. The matter then went to a meeting of the Legislation Commit­
tee of the Cabinet, which requested a paper for Cabinet" consideration, 
'stating the policy which th~ Bill is to implement' .19 It took a year to 
shake that memorandum out of the Ministry. 

In the meantime, however, Ministerial thinking about the proposed 
new legislation underwent re-examination. In the firSt place, the United 
States Agency for International-Development agreed to supply techni­
cal assistance. Its report 10 developed a method of measuring the num-

. 
ber of cattle using a range, equating one bull with two heifers or five 
goats, etc. It suggested that the Masai be organized into 6Ranching 
Associations Ltd', with whom the Government could deal and in 
whom title to land could be vested. This was the earliest mention of 
plans for the radical transformation of Masai society. Secondly, an 
intra-ministerial memorandum suggested that the legislation's emphasis 
shift from conservation to increased productivity. An essential object · 
of the new legislation was to form new ranching organizations, prob­
ably co-operative in form, based upon the traditional Masai social unit, 
the extended family. 

After a year7 a cabinet paper emerged. The minute asking for it had 
required that it concern itself 'with principles, not with legislative 
detail•. The cabinet paper21 obliged. It returned to the earlier defmition 
of the problem, that is, overstocking and poor animal husbandry. It did 
not discuss the broader issues of incorporating the Masai in the money 
economy. It viewed the proposed ranching corporations only as handy 
title-holders to the range, so that their members' cattle could be restric· 
ted to it. If a majority of family heads in a proposed range wished to 
join a corporation they could form one in which 'all the heads of fami· 
lies would be eligible to j6in subject to their limiting their herds to an 
appropriate proportion of the assessed capacity' [emphasis added] . 

··.· ..... ~~ .... _ 
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The cabinet memorandum said nothing specific about the form of 
th(! R.1nc.hi11g Associ:ltic;::;, ~·Jr ..!b•.·tH the tc·rmula for reducing the size 
or" rhe p~rmissible herd. These questions, however. were critiC3L Masai 
society today contains gross inequities. The family her? varies from 
two thousand or more dow.n to a handful. The new 'Ra:n.ching Associa­
tions Ltd' might become ~ere forms througl:t which traditional· 
practices would continue and the existing wfqe disparities in cattle . 
holding remain. They might instead move Masai society toward egali­
tarian producerco-operatives, increasingly involved in the money 
economy. On these issues, however, the cabinet paper was silent. 

· No one faced them until the bill's drafting. The drafting procedure, 
common in Anglophonic Africa, only crudely resembled British prac­
tice. In Britain, each department had its own solicitor, who reduced 
departmental policy into detailed Instructions for Parliamentary 
Counsel. The administrators of the department concerned scrutinized 
these before sending them to the draftsmen. The Treasury Centr.e for 
Administrative Studies in London even had a training programme, to 
train young administrators in the drafting process. 22 In Africa, this. 
detailed departmental ~onsideration of the instructions usually did not 
occur. Instead, in Tanzania the very general cabinet memorandum went 
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di.rectly to the Parliamentary dra:"ts:nan . :I. ~~ 
The draft Bill that emerged in Tanzania decided the form of the 

Ranching Associations, and the method for reducing the number of 
cattle. It endowed the Minister with power through subsidiary legisla­
tion to write the constitutions and by-laws of the Associations. By so 
doing, the Bill abdicated that decision to future Ministry officials. By 
stipulating a pro rata reduction of cattle, it continued existing Masai 
stratification, and reinforced individual ownership.131 

These decisions developed in the course of the drafting process. 
They did not come from· politicians or 'policy-makers', but from 
~mere technicians', concerned with 'legislative details'. These discre­
tionary choices, however, in fact defmed the central thrust of the 
programmes under the Act. The 1972.Development Plan proposed to 
establish some seventy-two of these ranching associations, thus pro­
foundly anq probably irrevocably changing the course of Masai society. 
If implemented these changes will follow a course plainly contrary to 
Tanzania's egalitarian and socialist orientation. 

Conclusion 

Johh Dewey distinguishes the 'end' of policy; and the 'end-in-view'. If 
I want to build a house, the house is the 'end'. The actual house plans 
are the ~end-in-view'. Until detailed plans"are drawn, it is impossible to 
discern what concrete meaning to give to the word 'house'. In the same 
way~ no one could defme .Tanzanian policy concerning the Masai until 
the detailed legislation and rules emerged which concretely defined that 
policy. It is ~aterial ~hether the. lawyers made these decisions on 
their. own, or in conj~ction with MinistrY. officials. The lawyer's 
specific contribution to any bill, of course, varies with·circumstance. . . . 
Bills that directly touch elite interests undoubtedly receive Sharper 

J .__, ' ' 

scrutiny by politicians than do other bills. Zambia's Leadership Code, 
which cut very close t()'elit-e bon·e, endured four successive detailed . .; ' 
amendments.24 As time presses, so do the temptations to draftsmen to 
decide. policy the!Ilse~ves, rather than referring back to the iititiating 
Ministry. ·The more-coinpiex the legal issues, the more technical the 
legal jargon and the· gieate~ the-draftsman's policy-:ma.king power. 

Detailing specijic ru!es.is a ... complex process, in which many different 
people with different titles participate. Until these de_tails emerge, how­
ever, it is impossible to specify the actual content of 'policy'. When 
lawyer or civil serv:;nt in~ists upon a sharp division between ~policy' 
and 'law', he ens.ures thatJ nob<?~Y rai_ses those crucial questions which 
are indispensable if the end-in-view is to be effective, and consistent 
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·ith broader perspectives. j:. 3 Cf 

L.lwyers irf the developing world increasingly deal with 'the scope 
and fonnulation of policies ... the exercise of legal powers construc­
tively establishing or altering the relations between private legal parties 
inter se, between public authorities ~d private parties, between -govern­
ment and foreign investors, and the ~e'.15 Such lawyers must under­
stand the uses and limits of govemme~ial power to influence the direc­
tion and intensity of social change, bdcause they are involved in 
devising the appropriate structures of government and the state to 
induce the sorts of change denoted as developmental. 

Scholars have not addressed these issues extensively. 'The view that 
government is an integral part of the social structure, but may have the 
capacity of altering it significantly, is ·not in the mainstream of social 
theory. The opposite view is more cotnmon: that the formal govern­
ment and its actions are epiphenome!la, the product of forces arising 
from the social and economic structure of society .'26 

'Mainstrea.m' social science lags behind. Every government t9day 
perceives one of its functions to be the channelling of on-going change 

. into desirable directions. The study of 'soft' development ought to lead 
to knowledge likely ~o improve that function. Such studies should lead 
to considering the proper uses for state power - that is, into the nature 
and meaning of development, and the,interests it does and should serve. 
It is a study_ at once pragmatic and theoretical, specific and general, 
profe.~onal and academic. It aims at 'discovering the sorts of know-

·, ledge:~t,p,rqfession~ need at the interface between policy and 
implementation. Their tasks require them to understand the uses and 
limits of the legal order in initiating and regulating change. Instead of 
law;b~ing a brake on change~' the actors at.' the iilterface invoke it as 
change!s vezy. engme. A brake specialist is 1not necessarily khowledge-

. ahle about en~es. - . ·,-:~'·: · -~ ~ -

The study of. the iE:.;.:tj.' :,t-der ·a5 :!-·;:'· i.:U.tiator of 
develoarent, therefore, 'Wl.J..i ·-;'.:~ea;i';,:.s· f.a:.: fran our usual 
ideas aoout law~ : '!his :ronograph focuses on hOw the 
·le;:ra! order affects behaviour. · As I have defined it, 
the legal order cons~~ one side of t.~e coin whose 
reverse ·is the state.. n-.s st-~ o! the legal order in 
develornent requires th~:. ... e axa.'!ti:-.e :~o~ state poW'er is 

and how it ought to be organized to 
alleviate the twin horrors of poverty and oppression. Because that 
domain of study is relatively unploughed, conventional methodologies, 
perspectives and categories of legal or social science research frequently 
do not wqrk well. I discuss these in Part II. In Part III, I begin deve­
loping some general propositions exp:aining why people respond as 

.··--: . ..:..;,;.. __ 
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:i::> ~hey Jo r.) rult!s of law. In Part IV, I discuss implementing, and Pan 
V. iaw-11iaking institutions. That is to say, in Parts II and III, I propose 
a- paradigm how to go about studying law and development; in Parts 
rv and V. I attempt to use that paradigm to study the structure of the 
state in conditions of development in Africa. · 

Before we embark on that study, however, I must first examine two 
positions that deprecate its utility. One asserts that good law J one 
place is good law anyplace; the other asserts that good men (and not 
good institutions) make good government. 
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NOTES AND QUESTIONS 

1. These materials suggest 
~hich the government attempts to 
b~haviour. That perception itself 
the role of government in soci~ty? 
view? 

that law constitutes a mode by 
ex~rcise control ovey social 

embodies a particulai· view •:•f 
How would you articulate that 

2. What views of the world can you articulate that would 
deny that role to government? 

3. When China announces that 
whole legal system in support 
views is it adopting? 

it proposes to introduce a 
of the Reforms, which of these 

\ _, 


