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Legal and Bioethical Implications of a Misdiagnosed Brain Death — Spears v. Rosen'
— In 2013, Jahi McMath was diagnosed with sleep apnea by Dr. Frederick Rosen, an
otolaryngologist.? Dr. Rosen recommended an adenoid tonsillectomy (removal of her tonsils and
adenoids), a uvulopalatopharyngoplasty (removal of her uvula), and a submucous resection of her
bilateral turbinates.’ Jahi’s surgery was performed on December 9, 2013 at Children’s Hospital
and Research Center at Oakland.* After her surgery, Latasha Winkfield, her mother, found Jahi
coughing up blood in her hospital room. The nurses stated that the bleeding was normal, and
showed Winkfield how to suction the blood out of her daughter’s mouth.® After Jahi started
bleeding more, Winkfield requested that Dr. Rosen be called to examine her daughter. Sandra
Chatman, Jahi’s grandmother and a nurse, also came to visit Jahi and expressed concern at the
amount of blood Jahi had lost.® The McMath family states that even when Jahi’s night nurse
documented her hemorrhaging as critical, no physicians intervened on her behalf.’” Early in the
morning on December 10, 2013, Chatman noticed the oxygenation levels in Jahi's blood had
dropped tremendously along with her heart rate. Chatman called for the nurse and medical staff.
The code was called within the hour.8

Between December 11, 2013 and December 12, 2013, two electroencephalograms
(“EEGs”) were given — both indicating severe brain damage.” The hospital staff informed
Winkfield and Jahi’s other family members that she had suffered severe brain damage, that her life
support would be terminated the next day, and that Jahi would be placed on the organ donor list."
The relationship between the hospital staff and the family grew to be increasingly hostile. The
family did not feel the hospital adequately explained Jahi’s condition and did not understand why
the hospital wanted to remove her life support. ' To quote the complaint, “David J. Duran, M.D..
the Chief of Pediatrics, began slamming his fist on the table and said, ‘What is it you don’t
understand? She is dead, dead, dead, dead!’”'> Winkfield also made it clear that they were
Christians who only believed in heart lung death — not brain death.'® Other hospitals then offered
to admit Jahi, but the family was not informed by the administration at the Children’s Hospital of
Oakland.'
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Winkfield sued the Children's Hospital and Research Center at Oakland and Dr. Frederick
Rosen for declaratory relief, a temporary restraining order, and injunctive relief in December
013. The United States District Court for the Northern District of California granted Winkfield
the temporary restraining order, but held that it was unclear if they had subject matter jurisdiction
mder the Rooker-Feldman doctrine.'® Afier Jahi was released to Winkfield, the Deputy Coroner
for Alameda County skeptically issued Jahi a death certificate on January 3, 2014, noting her date
of death as December 12. 2013. No cause of death was indicated on the certificate.!” Jahi was then
transferred to a St. Peter’s Hospital in New Jersey where there are religious accommodations for
those who do not believe in brain death. ™ In 2016, the Hospital and Dr. Rosen moved to dismiss
the claims. However. the District Court decided that they would stay the action under the three-
pronged test for Pullman abstention, until the C alifornia state courts could determine “whether a
brain death diagnosis under California Health and Safety Code § § 7180 and 7181 can or mugt jbe
overtued based on subsequent evidence of brain function.”'” The issue of brain death and policies
surrounding it were considered best left to the state of California due to the novel nuances qf the
case.® The state also did not have enough legal or legislative precedent to clearly determine a
solution.?!

In September 2017. once in the Superior Court of California, Cpunty of Alameda, the
defendants again moved for summary judgment arguing that because Jahi was declared‘d'ece?asezc;
under the California death statute in 2013, she lacked standing to sue for persgnal injuries.
However, new evidence was presented by the plaintiffs regarding the state of'J ahl"s bran.l death.
Dr. Alan Shewmon, a pediatric neurologist, gave his expert opinion for a declaration gtatmg thft
even if Jahi was brain dead before, she definitely was not now.?* Dr. Shewmon ex.ammed Je@ s
MRT’s and Jahi herself via video tape and in person.”* He found that upon her receipt of nutrition
and hydration, her “intestines healed, her skin turgor and pulmonary status recov§req to normal,
and she regained spontaneous maintenance of blood pressure without pressor medications . . . not
possible for a ventilated corpse:.”25 The McMath family also introduced ev@ence from her treatmg
physician, Dr. Alieta Eck, that Jahi had started menstruating and’developmg b_reasts_. I_’ub;)rty is
triggered by hormones from the hypothalamus, 2 potential i.anator of brain act1\_/1ty. .The
California Health and Safety Code defines death as “an individual who has sustained either
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irreversible cessation of circulatory and respiratory functions, or irreversible cessation of all
functions of the entire brain, including the brain stem, is dead. A determination of death must be
made in accordance with accepted medical standards.”?’ Due to the conflict between the statute
and Jahi’s current condition, the Court denied the motion for summary judgment and held that the
defendants failed to show that there was no triable issue. The Court also overruled the majority of
the objections against the evidence presented by Dr. Shewmon.?®
Spears v. Rosen is significant for various reasons. Firstly, it displays the impact of religious
exemption statues and faith in healing. Catholicism, Protestantism, and Judaism have all accepted
brain death and heart lung death as acceptable definition of death.?’ However, in the Islamic faith.
there is not a general consensus on whether brain death is considered an acceptable definition of
death.*® Winkfield moved her daughter to St. Peter’s Hospital in New Jersey based on a religious
exemption in the state’s brain death statute.?' According to the complaint submitted to the District
Court for the restraining order against the Hospital, the McMath-Winkfield family states that they
“are Christians with firm religious beliefs that as long as the heart is beating. Jahi is alive.™ The
dominant Christian religions in the United States consider brain deathu to be an acceptable
definition of death.*® The concept of faith and personal conviction is common in most religions.
This case has set a precedent that personal convictions, though not in line with a religion's
traditional belief, can now have merit in brain death cases. This is not a completely new concept.
Some scholars have advocated for hospitals to accommodate religious beliefs more fully, and
certain state statutes require hospitals to create policies that reflect these ideas.** However. this
case is a recent example of how honoring this dynamic can lead to positive legal results for a
family. Her family’s belief in heart death versus brain death allowed for Jahi's medical condition
to . . . be revisited.
This case is also significant because it hi ghlights the legal implications of patient-physician
relationships. Though kindness is not perfectly correlated to better patient outcomes, personl
testimonies for patients and data do show that kindness and empathy never hurts a‘patient.35
However, a lack of kindness and empathy combined with an alleged medical malpractice in this
case actually bolstered evidence for a tort claim of emotional distress from the McMath-Winkfield
family. Traditional United States tort claims of emotional distress are based on Dillon v. Legg -
emotional distress is recoverable if the plaintiff was located near the scene of the injury.
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wontemporaneously observed the accident, and the plaintiff and the victim were closely related.*
HO‘_VCYer,amore narrow test was applied in Marsala v. Yale-New Haven Hosp., Inc. for intentional
infliction of emotional distress.’” Intentional infliction of emotional distress can be established if

(1).. the actor intended to inflict emotional distress or that he knew or should have
known that emotional distress was the likely result of his conduct; (2) that the
conduct was extreme and outrageous: (3) that the defendant’s conduct was the
cause of the plaintiff™s distress: and (4) that the emotional distress sustained by the
plaintiff was severe. ™

The facts of Spears v. Rosen satisty both the Dillon test and the test applied in Marsala.
Applying Dillon, Latasha Winkfield observed her daughter’s excessive bleeding post-operation
and was by her side throughout her injury.® Applying Marsala, the physicians should have known
that emotional distress would have resulted from the medical staff’s conduct and interactions.*’
The conduct was also extreme and was more than likely the cause of Winkfield’s distress.*! Lastly,
according to Winkfield's complaint, she experienced severe emotional distress that was to be
proven at trial.*? The lapse of kindness and compassion from the medical staff at Children’s
Hospital of Oakland would actually strengthen Winkfield’s claim.® This could potentially be an
Incentive for hospitals to support continuing education centered on patient sensitivity and bedside
manner — especially at the end of life.

Lastly, this brings up legal questions regarding what hospitals and health care providers
should do if their diagnosis of brain death in the long term is wrong. In 2013, Jahi appeared to fit
the criteria of brain death based on California Jaw .44 However, her status has appeared to change
upon reexamination. She has commenced puberty which is a function of the brain. She also appears
to follow directions to move specific fingers.** This has been confirmed by video evidence, her
current physician, and an expert in pediatric neurology.46 Though the courts have chosen not to
change the status of her death certificate in 2013, it is apparent that medically something for J ahi.?’
This will raise issues of timing and hospitals potentially rushing to declare someone brain dead. It
took four years since Jahi’s initial declaration of brain death for alternative evidence to pass

through the legal system. This poses the question: would it be reasonable for brain death statutes

to have extensions upon a second opinion from a physician? This is something that the courts may

have to decide, especially with younger patients.

Nia Johnson
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