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Thimphu, August 23-September 3, 1999

This report summarizes and evaluates the results of a two-week legislative drafting
workshop that took place in Thimphu beginning in late August, 1999. That workshop formed a
part of the on-going government/UNDP project to strengthen good governance and the rule of
law in Bhutan. First, the report briefly mentions the problems that prompted the August-
September workshop. Second, it summarizes the workshop's two weeks of activity. Finally, it
outlines the follow-up measures proposed at the workshop.

I. THE EXISTING SYSTEM OF FORMULATING, DISSEMINATING AND
IMPLEMENTATING LAWS IN BHUTAN

The August-September workshop constituted one of several steps proposed by the
Government of Bhutan's UNDP-financed good governnce program. The first consisted of a
workshop held in February-March, 1999. That workshop assessed the history and status of law-
making in Bhutan. Two of that workshop's findings related to the current system of drafting and
disseminating laws.! First, confronting many challenges, Bhutan's government has many 'gaps'
in its laws, with a corresponding potential for poor governance. Second, Bhutan Government's
seeming difficulties in formulating effective laws in part reflect weaknesses in the bill-creating
process: The process by which an idea for a law becomes a bill ready for presentation to Cabinet
or a Chatrim ready for adoption and promulgation by a minister.

The February workshop participants recognized that the challenges confronting Bhutan

resemble those experienced by other third world countries: In the face of 21st Century

. See Appendix I (Report of the February-March workshop) .



globalization, how best to accomplish the institutional transformations required to achieve
development and good governance? Part of the answer calls for improving the institutions of
governance themselves, especially government's principal instrument for transforming
institutions, the legal order.? Invariably, a policy that government seriously intends to
accomplish and publicly proclaims ultimately takes the form of a government-promulgated rule.
The detailed contents and form of that rule define the effectiveness of the policy and whether it
conforms to the requirements of good governance.

The February workshop concluded that Bhutan has followed three paths in its effort to fill
perceived gaps in the legal order: Rules introduced by way of the the courts' dispute-settlement
mechanism; catch-as-catch-can drafting of bills for enactment by the Shogdu; and ministerial
chatrims promulgated in lieu of enacted laws. These seem inadequate to provide the kinds of
rules essential to make probable either effective laws or non-arbitrary governmental decision-
making. (This Report defines 'non-arbitrary governmental decision-making' as transparent,
accountable, participatory decisions made pursuant to rules.)

The February workshop identified the officials now responsible for translating policies
into detailed, implemntable rules consonant with good governance. They specified several causes
/for those officials' difficulties in accomplishing their tasks. These include:

+ the absence of rules or practices defining a uniform, transparent, and non-arbitrary
bill-creating process;

+ with regard to both the bills' substance and its form, the insufficient training of
officials who struggle to produce bills and Chatrims; and

5 By 'the legal order' this Report means the normative system in which the

Government has a finger: Not only all the government's laws and other rules, but
also the institutions that make and implement them.
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+ the fact that today a bill or chatrim comes to Cabinet and Shogdu unaccompanied
by a report demonstrating that, in Bhutan's unique circumstances, it will likely
meet the demands of either effectiveness or good governance.

The February workshop proposed two sets of concrete measures to strengthen the
capacity of the Bhutanese officials to develop the laws grounded in Bhutanese circumstances and
culture, with a high probability of effectiveness and good governance. The first recommended a
Drafting Workshop to enable teams of ministry officials to begin learning legislative theory,
methodology and drafting techniques. That workshop's learning process would engage them in
drafting new priority bills, justified by research reports grounded on facts and logic. The second
proposed further steps to institutionalize an on-going learning process in Bhutan which would
further strengthen the ministries' capacity to draft much-needed legislation. That process would
also strengthen the chimis' ability to provide a two-way communication channel between the
Shogdu and their constituents.

In short, the February workshop participants agreed that, until now, in the main Bhutan
had fortunately avoided many of the social dislocations that have ravaged other countries. Its
governmental officials seem held together by a strong sense of identity and a common set of
values and ideals, governing a small, relatively stable rural population. Building on the personal
relationships among its people, these factors had enabled Bhutan's government thus far relatively
successfully to solve emergent problems.

Other countries' experience, however, teaches that a personalistic mode of government
cannot long successfully survive the turmoil of today's changing world. For Bhutan's

government to cope with the challenges of the next millennium, it has small choice but to

develop the institutions of good governance. That requires laws grounded on reason informed by
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experience. Developing institutions to design, draft, enact and implement laws that enhance both
development and good governance, and so closely cling to the Bhutanese circumstance that, once
enacted, they will work: That objective must guide the Project's next steps.

II. THE AUGUST-SEPTEMBER WORKSHOP

The August-September workshop constituted a beginning step towards that objective.
While preparing the first drafts of six bills and accompanying research reports, over 30
government officials began studying the essential legislative theory and techniques. This Part
first describes the workshop's learning process, and then summarizes and briefly evaluates the
status of the resulting bills and reports.

A. Initial preparations:

With the assistance of the UNDP, the Chief Justice's staff's’® tireless efforts before as well
as during the workshop laid the essential groundwork for August-September workshop's
succesful progress. In every country that has utilized this learning process, its success has
depended to a major extent on the preparation and follow-up work of the staff. In Bhutan, that
work proved extremely effective. In close contact with the interested ministries, the staff ensured
the participation of senior officials well-informed about the social problems the workshop's
proposed legislation aimed to address. The inclusion among the participants of seasoned judges,
together with recently-graduated lawyers, helped to ensure that the workshop's program would

reach the legally trained personnel who would likely form the core of Bhutan's contemplated

¢ In particular, the prodigious efforts of the Project Director, Sangay

Khandu, provided the attention to the workshop's day-by-day organizational
details necessary to ensure the participants worked steadily and
effectively together to achieve their tasks.



central drafting office. The staff prepared copies of the Legislative Drafting Manual® for all the
particiipants. That Manual contains the basic materials that underpinned the workshop's
structure. The staff also ensured that ministry officials would provide information about the
social problems the proposed bills would address. The Project provided the necessary resource
persons.’

B. The workshop's substance

Effectively to learn legislative drafting requires actually writing a bill as well as a
research report to justify it. For that reason, the workshop learning process centered on engaging
the participants in the process of drafting research reports and bills. On the workshop's first day,
the participants narrowed down the list of initially-suggested legislative projects to focus on six
current Bhutanese social problems:

(D) the difficulties in producing effectively implementable priority legislation;

2) as changing circumstances stimulated young people to abandon rural areas and
traditional values, the growth of juvenile delinquency;

& Kluwer Interntional Law, Inc., has contracted to publish the Manual,

whose authors include Ann Seidman, Robert B. Seidman, Nalin Abeyesekera, and Judy
Ann Parsons.

. Appendix 2 includes the curriculum vitae of the four participating

resource persons. It should be noted that Dr. Neva Makgetla played an invaluable
pro bono role in facilitating the workshop. (On the kind invitation of the Chief
Justice, during her brief vacation from her duties as Deputy Director General of
South Africa's Public Service, together with her two daughters, she had come to
Bhutan to visit her parents, Ann Seidman and Robert B. Seidman). She also
informed the workshop participants about South Africa's experience in trying to
use law to restructure its formerly apartheid regime.
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the failure of farmers" cooperatives to aid Bhutan's farmers -- some 85 percent of
the population -- in using new technologies to increase their production, and
processing, marketing and selling their goods;

the insecurity of land titles among Bhutan's rapidly growing urban popuation;

the rapid expansion of urban centres beyond the reach of orderly municipal land
use and infrastructural growth which fostered dangers of speculative development,
the emergence of slum housing and the loss of scarce agricultural land and

forestry resources; and

the obstacles that impede the orderly assessment and collection of income taxes.

C. The workshop's structure

To draft research reports and bills to tackle these six problem areas, the participants

divided into six teams. In the first week, the teams drafted research reports structured pursuant

to the legislative theory and methodology introduced by the resource persons and the Manual.

That theory and methodology served as a map to guide them in translating government policy

into detailed measures which, in the context of Bhutanese realities, seemed likely to help

overcome the problems' causes.

In that first week, the participants came to understand that law cannot directly order new

resource uses. It cannot command new legislation to draft itself, new technologies to increase

farmers' productivity, urban boundaries to adjust themselves without disputes, or taxes to collect

themselves. At most, law can only try to alter or eliminate the causes of the relevant social

actors' problematic behaviours. Together, those behaviours comprise institutions that hinder

people from working together to resolve social problems of the kind their bills aimed to resolve.
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Throughout, the workshop's learning process® involved first a plenary session, essentially
a lecture by one of the resource persons, on a relevant aspect of legislative drafting theory,
methodology or techniques. Then, sitting as a small group at one table,” each drafting team
discussed the issues raised by the lecture and prepared their drafts. The resource persons
circulated among the groups to help them answer particular questions or resolve emergent
problems. The Legislative Drafting Manual provided additional exercises and outlines to which
as needed the participants could refer. A member of each team (on a rotating basis) then
presented to the plenary the results of the team's work. The team members accompanied their
presentations by handwritten outlines on transparencies shown by an overhead projector. These
reports assisted the participants' to understand the utility of the theory and methodology they
learned for a wide variety of legislation. After each presentation, the plenary discussed and
made suggestions for improving the particular report and bill. Drawing on their practical and
theoretical backgrounds and knowledge of other countries' efforts to use law to resolve similar
problems, the resource persons also made specific comments and suggestions. The teams then
incorporated that feedback into revising and improving their drafts. Meanwhile, the workshop as
a whole moved on to the next step in the process.

1. Conceptualizing the process of translating policy into law: Drafting the

6 See Appendix 3 containing the outline of the daily workshop schedules.

These remained flexible, subject to change in light of new ideas or suggestions
from the participants or the resource persons. A Steering Committee, with
representatives of each drafting team, met daily at 5:00 p.m. to review the
workshop's progress and make recommendations for improvement for the next day.
This provided an important on-going feedback mechanism that facilitated the
drafting team's participation in formulating and improving the learning process.

! Despite the somewhat crowded conditions of the room, the participants

demonstrated remarkable discipline and hard work in completing their small group
assignments.



research report

To ensure that their bills would facilitate more desirable behavi-ours, the drafting teams
first outlined their existing knowledge about whose and what behaviours comprised the
difficulties their bills aimed to overcome. Then, using legislative theory's research agenda,? the
teams formulated hypotheses -- 'educated guesses' -- concerning those behaviors' likely causes.
These hypotheses guided them in organizing the facts to demonstrate that their tentative
identification of the causes of the problematic behaviours proved consistent with the available
evidence.

That second step laid a basis in facts -- existing research findings® -- for the critical third
step: The choice of solution: Deciding what specific provisions to incorporate in the proposed
bill. To justify those detailed proposals, a Report must explicate the range of possible alternative
solutions, explain why one seems preferable, and specify that solution's detailed measures for
inclusion in the bill. The Report must demonstrate that logically the proposed bill's detailed

measures seem likely to alter or eliminate the causes of the relevant actors' problematic

g Broadly construed, the categories that comprise this agenda purport to

include all the possible causes of relevant social actors' behaviours in deciding
whether or not to obey a law: The content, clarity and precision of the existing
Rules' words; the relevant actors' Opportunities and Capacities to behave (or not
behave) in the desired ways; the extent to which the responsible officials have
Communicated the rules to them; the Process by which they decide whether or not
to obey; and their Ideologies -- the values and attitudes which (consciously or
unconsciously) may influence their decisions as to how to behave. The mnemonic,
ROCCIPI, helps to remember these categories, helping to ensure that drafters do
not neglect consideration of any of the possible factors which might cause the
relevant actors to behave problematically.

2 In this process, the participants came to realize the importance for

the drafting process of having experienced ministry officials work closely with
legally-trained personnel. Those officials proves essential to capturing the
available relevant facts and strucuturing them to demonstrate that the evidence

supports the report's identification of the relevant social actors and the causes
of their problematic behaviours.



behaviours, and appears susceptible of effective implementation in ways consistent with good
governance. The Report must show, furthermore, that the bill's detailed measures' likely social
and economic benefits outweigh their probable socio-economic costs.!°

Over the weekend, the drafting teams managed to get their original draft research report
outlines typed on computer disks.!! That enabled the workshop staff, on the Monday of the
following week, to provide the participants with copies of each group's initial draft report for
mutual assessment and suggestions for improvement.

2. Drafting the bill's detailed measures

On the basis of their initial draft reports' proposed solutions, the drafting teams spent the
first three days of the second week drafting their proposed bills. In doing so, they began to learn
the necessary drafting techniques. First, they laid out the structure of their bills, learning the
principles that underpin a bill's architecture. Then they learned how to write legislative sentences
that unambiguously prescribe who may or shall or may not do what. Both the plenary sessions
and the group meetings and presentations emphasized that form and substance remain
inextricably intertwined. Organizing the bill's structure and writing its detailed legislative

sentences comprise essential techniques for writing bills likely to induce their prescribed

18 In line with Bhuddist principles, as well as UNDP guidelines, the

workshop participants specifically sought to assess the costs and benefits, not
only for the Bhutanese government and society in general, but especially for
vulnerable social groups and interests who, in most countries, typically remain
unrepresented in the halls of power: the poor, women, children, minorities, human
rights and the environment.

o Initially, the workshop organizers assumed the staff would have to type

these reports and subsequent bills. Following consultations with their team
members, however, the Steering Committee members pointed out that the teams had
the capacity to produce the drafts themselves -- a fact which greatly facilitated
the workshop's progress.
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behaviours -- that is, effective bills.

By Wednesday evening, all the teams had managed to get at least rough drafts of their
bills typed on computer disks. Inevitably, these remained in rough form."? Nevertheless, by
Wednesday evening, the particiipants' hard work enabled the staff to reproduce copies for all the
participants. Those draft bills and the accompanying draft research reports then served as the
basis for the two days of critique sessions that comprised the workshop's final stage.

3. The critique groups

For the critique sessions, the six drafting teams divided into two larger groups, each
meeting separately to assess three of the participants' six research reports and bills.!* The first of
these two larger groups included the teams that had drafted reports and bills on the legislative
drafting process, cooperatives, and the income tax. The second group involved those who had
worked on reports and bills dealing with juvenile delinquency, urban land dispute settlement, and
expansion of municipalities into peri-urban areas.

In turn, in a three three-hour session, the members of two of the teams in each of the two

?  These, together with some of the resource persons'

written comments, appear in Appendix 3. The teams themselves
understood that these first drafts at most laid the basis for
further discussions in their resgspective ministries and with the
stakeholders, both as to form and as to substance. Nevertheless,
they seemed to have mastered the basic tools of structure and
form required to incorporate the new suggestions and information
likely to ensure their bills' more effective implementation to
achieve the desired social consequences.

" The resource persons, in consultation with the Steering

Committee, agreed that dividing the participants into two groups
along these lines would have two advantages: (1) Given the
workshop's time constraints, it would ensure adequate detailed
consideration of all the bills; and (2) it would ensure that each
workshop participant had an opportunity to make a detailed
critique of several aspects of another team's bill.
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larger groups critically assessed and made suggestions for improving the third team's draft report
and bill. Each member of the two critiquing teams accepted an assignment to comment on a
specific aspect of the research report and bill.'"* After each member's critique, the entire group
discussed the relevant aspect of the report or bill, and made additional comments and
suggestions. Working in pairs, the four resource persons'” facilitated the discussions. They
made their comments or suggestions as part of the general discussion.

Experience elsewhere, as well as comments by individual participants at the Thimphu
workshop, indicate that these critique sessions comprise an invaluable aspect of this kind of
workshop.!® They gave the participants a chance to review the utility of the legislative drafting
theory, methodology and techniques, not only in terms of their own bills and reports, but those of
others dealing with significantly different kinds of social problems. The critique groups also
enabled a participant better to estimate his or her own progress in acquiring the knowledge and
skills involved in drafting. Most important, the critique sessions helped the drafting teams to see
their way forward: What steps they would need to take after the workshop ended, both in terms
of form and substance, to complete their bills and reports for submission to Cabinet.

III. RECOMMENDATIONNS

W See Appendix 4 for the kinds of questions each team member had to

consider in making his or her assessment.

- These pairs differed for each bill, depending on the resource

persons' own background and interest. 1In principle, this gave the participants
an opportunity to hear and assess the comments of each resource person in terms
of others' bills and reports, as well as their own.

16 Unfortunately, time constraints required that the evaluation instrument

for the workshop (see Appendix 5) be completed by the participants before the
critique sessions took place. The resource persons had planned to provide an
additional evaluation form relating to the critique sessions, but in the haste of
last minute completions, this plan fell by the wayside.
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The last half day of the workshop focussed on three issues: The participants' evaluations
of the workshop; their plans to complete their own bills and reports; and the effective
institutionalization of an on-going learning process to strengthen Bhutan's legislative drafting
capacity and build the required legal framework.

A. Evaluation:

Probably the best index of the participants' evaluation of the workshop consisted of the
fact that most attended regularly and worked extremely diligently under rather difficult
circumstances. As members of their teams, they worked exceptionally well together to produce
creditable first drafts of their research reports and bills.

In addition, the Steering Committee meetings provided a channel for daily assessments of
the workshop. The Steering Committee members' comments generally remained very positive
throughout. At the same time, they produced several useful suggestions for improving the
learning process.

In an effort to obtain individual participants' more detailed assessments, the resource
persons, with the advice of the Steering Committee, produced an abbreviated evaluation form.
The workshop staff duplicated copies to give to each participant, requesting that he or she fill it
out frankly, without signing it. Appendix 6 includes a brief review of the formal evaluation form,
and a summary of the participants' numerical rankings of their responses to specific questions.'’

Unfortunately, in the last minute haste of reviewing the bills and reports and preparing for the

- The Project Staff has the original individual additional comments on

file if anyone wishes to review them in more detail. The appendix includes a
break-down of the numbers of respondents by group. Again, if anyone wished to
correlate the responses with the group in which the participants took part, they
could do so by going back to the original responses on file in the Staff Office.
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workshop's final sessions, the staff only obtained completed forms from 24 participants.

Overall, the responding participants seemed to view the workshop positively. On
average, on a scale of 1 (very poor) to 5 (excellent), they gave the workshop's main substantive
aspects a ranking of 4 (good). No one ranked any aspect as 'very poor', and only one pereson
ranked one aspect (analysis of bills' sentences) as '‘poor’. Roughly a fifth of the participants
ranked the substantive aspects as 'mediocre' while another fifth ranked them as excellent. On
average, participants ranked the elements of problem-solving that structured the research report
as a way of conceptualizing how to translate a policy into law slightly better than 'good' (4.2).
On average, they ranked the structuring, interpreting and analyzing sentences of a bill at slightly
less than 'good' (3.9).

These responses may reflect many kinds of considerations which numerical rankings
cannot capture. These include, among others, the participants' own assessment of what seemed
most useful to them personally; the possibility that some had expected to acquire all the skills
required to draft completely finished bills;'® the participants' differing personal rankings of the
same objective workshop features.

As to the participants' views of the usefulness of specific aspects of the workshop's
structure, on a scale of 1 (‘useless’) to 3 (‘very useful'), the results showed an average ranking of

2.6. The highest number of participants (15) ranked the daily schedule of events and the manual

15 That would have proved an impossible task even if the workshop had

focussed on drafting techniques alone. The workshop only aimed to equip the
participants with the theoretical and practical tools they would need to
conceptualize and draft bills. Experience everywhere suggests that only by
continuing to work with those tools, using the Manual and discussing the results
with their colleagues to deepen their understanding of them, will they further
improve their capacity to use them effecitvely.
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'very useful'. The number who found writing the research reports and the syllabus very useful
came a close second (14). A majority found the main features of the workshop 'somewhat' to
'very useful' -- even, despite the somewhat crowded space available, the meeting room
arrangements.

Only about a third of the participants listed in order of importance the three things they
considered most important. Unfortunately, that reduced the signficance of those findings, which
appear in Appendix 7.

As noted above, unfortunately, the evaluation form did not include any questions relating
to the critique sessions.

In the brief general discussion of these findings, exhausted as they seemed after two
weeks of hard work,l the participants added little in the way of additional insights. The fact that
two participants took the trouble to send e-mail messages reporting how useful they themselves
found the workshop further indicates a generally positive response (see Appendix 8).

B. Completing the draft research reports and bills:

Both in their small groups and in the larger critique sessions, the drafting teams
considered what steps they would have to take to complete their own draft research reports and
bills. In every case, they recognized the need for further review of the information available in
ministry files and other ministry officials' minds, as well as consultations with the relevant stake
holders' concerning:

4 the nature and scope of the social problem their bill aimed to resolve, and whose
and what behaviours comprised it;

&3 the causes of the relevant social actors' problematic behaviours;




































