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INTRODUCTION

These two draft bills and accompanying research report comprise the work
of two teams of Nepali officials from Nepal's Ministry of Law and Justice who
prepared them in the context of the Boston University School of Law Program on
Legislative Drafting for Democratic Social Change. They attended that Program
as part of a larger Ministry of Law and Justice Program, funded by the United
Nations Development Program (UNDP), to strengthen Nepal's legal framework
and the Rule of Law. Using the bills and reports as case studies, the four officials
aimed to learn legislative theory, methodology and techniques. The Ministry had
assigned them, on their return to Nepal, to play a significant role in
institutionalizing an on-going learning process to strengthen Nepali drafters'
capacity to prepare the effectively implementable legislation necessary to ensure
good governance and development.

Ideally, in terms of government priorities, the Ministry should have selected
the bills on which the four officials would work, and ensured that, before they
came to Boston, they had in hand all the relevant ministry files on those bills. In
the event, the four officials, themselves, drawing on their own knowledge of
Nepal's problems, made the choice. Because corruption appeared as a pervasive
problem -- an important factor in triggering the Project -- they chose to work on
one bill to reduce corruption in the judiciary. To learn how to translate policy
relating to broad social issues into effectively implementable law, they chose to
work on a second bill which aimed to contribute to the effective implementation
of Nepal's existing legislative prohibiting child labor law.

The two teams included the following officials:'
Judicial corruption:

Mr. Mohan Prasad Banjade
Mr. Bishnu Kaji Thapa

' To make comments or suggestions, their e-mail address is
molaw@wlink.com.np



Child labor:
Mr. Raju Man Singh Malla
Mr. Kamal Shali Ghimire

To write research reports as to the nature and causes of the social problems
in Nepal that their bills sought to address, the two teams worked diligently to
gather what information they could . The Ministry of Labour sent them some
background information relating to child labor. We had on hand the files we had
obtained during our Mission to Nepal to design the Project with a special focus on
overcoming the problems of corruption. In addition, the professors with whom
they worked on provided the teams information concerning other countries'
experiences in drafting laws to deal with similar problems.? Nevertheless, some
gaps remain. Now that they have returned, they will need to fill these by
discussing the issues with the relevant ministry officials.

Because they themselves had to choose which problem areas their bills
would address, questions inevitably remain as to the extent that their efforts will
lead to actual legislation. Using the bills and accompanying research reports as
case studies, however, did prove useful in helping them to think through the
implications of the legislative theory and techniques they learned in the BU
Program's learning process. Hopefully, they will find these useful for their future
work in drafting and institutionalizing an on-going learning process to strengthen
Nepal's drafting capacity and its legal framework to foster good government and
development.

Professor Ann Seidman and Professor Robert B.Seidman
Co-Directors, Boston University School of Law, Program on
Legislative Drafting for Democratic Social Change
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We would like to express appreciation to Professors Larry
Yackle, Michael Harper of Boston University School of Law, and
Beverly Greer, Head of the Government Department, Clark
University, for their contribution to the background information
about foreign law and experience; and to the Pappas Library
Staff, especially Stefanie Weigman, and to Liz Lampert, who
helped them obtain information, not only BU's library collection,
but also Lexis and the Internet.




PREVENTION OF JUDICIAL CORRUPTION AND OTHER MISCONDUCTS BILL, 1999

An Act to prevent corruption and some other misconduct from the judiciary.

This Act enacted by the Parliament , on the twenty eighth year of the reign of

the throne of His Majesty King Birendra Bir Bikram Shah Deyv.

Chapter 1

PRELIMINARY

1. Short title .extension and commencement -

(1) This Act may be called "Prevention of Judicial Corruption and other misconduct Act, 1999."
(2)This Act extends throughout the Kingdom of Nepal.
(3)This Act come into force since Baisakh 1, 2057.

2. General Principles -

This Act has the following objectives :

(1) By requiring judges to write carefully reasoned opinions and by prohibiting them from informal
social contacts with lawyers involved in matters before them , and by developing the Judicial
Council into a proactive agency investigating the incompetence , misbehavior and failure to
discharge the duties of office in good faith , to make corruption more difficult and to facilitate the
Council’s constitutional tasks;

(2) by making it more probable that informers will report instances of corruption to the Council ,to
make it more likely that the Council will learn of charges of corruption; and

(3) by making the procedures of the Council more open and accountable , to improve the operations

of that body.

3. Definition -

In this Act -
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(a) "Council" means Judicial Council composed of under Article 93 of the constitution of the
Kingdom of Nepal 1990.

(b) "Chairperson" means chairperson of the council.

(c) "Judge" means Chief Judge of Appeal Court and judge of Appeal and District Court.

(d) "Judicial Service Commission means" Judicial Service Commission composed of under Article
94 of the Constitution.

(e) "Public Service Commission" means Public Service Commission composed of under part 14 of
the Constitution.

(f) "Secretary" means secretary of the council.

CHAPTER 2

RULES OF CONDUCT OF JUDGE

4. Code of judicial conduct -

(1) The council shall formulate a code of judicial conduct.
(2) In the code , the Council shall define the details of judicial incompetence , misbehavior and

failure to discharge the duties of office in good faith.
(3) The code shall include the following provisions with respect of incompetence:

(a)Not taking necessary legal steps in a case within a legally prescribed time;
(b)Delaying in making orders and decision;
(c)Quantum of work below than the set standard;
(d)Different opinions in the same legal issue in different cases, but without reasons for
changing opinions;
(e)Misinterpretation of law in the face of record.
(4) The code shall include the following provisions with respect of misbehavior:
(a) Corruption
(1) bribery
(i)  misappropriation
(b) Indecent behavior
(1) in the court room
(i1) in a public place
(ii1)  through public means
(©) misuse of court or public property
(d) violation of some other criminal law including provocation, attempt and conspiracy
on
(1) Narcotic drug
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(i1) Smuggling

(iii)  Trafficking of human beings
(iv) Fraud

v) Cheating

(vi) Perjury

(vil)  Rape

(viil)  Theft

(ix)  Bigamy

(e) Breach of civil duty

(1) Breach of Income Tax Act

(5) Special prosecutor shall recommend to the Attorney General to file a case against the judge if
council recommends to remove a judge under sub-section (4) (d) and (e)of Section 4.

(6) The code shall include the following provisions with respect of failure to discharge the duties of
office in good faith:

(a) Delay in case flow;

(b) Negligent to the official duties;

(c) Poor court management;

(d) Poor time management;

(e) Poor case management;

() Frequent and unreasonable absenteeism;

(g2)  Reluctant to witness examination;

(h) Denial or delay in carrying supervisory orders of the superior court or judge;

(1) Delay in writing decision and order of the court.

5. Annual report on income and assets -

(1) In an annual report on a form provided by the Council , a judge shall report to the Council the
judge’s income for the year and its source , and assets owned by the judge at the time of making the
report , including assets held in trust for the judge.

(2) At the same time on a form provided by the Council a judge shall report to the Council the
judge’s wife’s income for the year and its source , and the assets owned by the judge’s wife at the
time of making the report , including assets held in trust for the judge.

(3) At the same time on a form provided by the Council a judge shall report to the Council the
judge’s children’s income for the year and its source, and the assets owned by the judge’s children
at the time of making report, including assets held in trust for the judge.

(4) A judge shall submit annual report within the month of SHARAVAN.



6. Social Relations -

(1) In the absence of opposite lawyer, a judge may not attend a function organized by a lawyer in
his private capacity.

(2) A judge may not attend a function organized by a person other than the state party, who has a
case pending before the court.

7.Responsibility to inform to the secretary -

(1) While hearing an appeal or writ petition or a case, if a Supreme Court or an appeal court judge
finds breach of a provision of this Act, shall immediately make an order to report the fact to the
Secretary. Registrar or Administrative in charge of the court shall inform the secretary within seven
days of the order.

(2) A government attorney, if finds reasonable ground of breach of provision of this Act, shall report
to the secretary.

(3) A lawyer, if finds reasonable ground of breach of provision of this Act shall report to the
secretary.

(4) Registrar or administrative in-charge of the Supreme Court or Appellate court shall send a copy
of supervision report prepared by the judge to the secretary within seven days of its submission to

the court.
(5) A person if finds reasonable ground of breach of provision of this Act by a judge shall inform
to the secretary as soon as possible.

CHAPTER - 3
IMPLEMENTING AGENCIES

8. Responsibility of the Secretary -

When Secretary receives information that a judge may have violated a provision of this Act
, the Secretary shall -
(a) notice to the chairperson and Member of the council immediately.
(b) accompany with the copy of information with the notice
(c) include the matter into the agenda of next meeting of the Council.
(d) implement the order of the Council.
(e) collect information from concerned agencies to carry out the provisions of this Act; and
(f) perform other duties prescribed under the provision of this Act and rules thereunder;

9. Meeting of Council-




When the agenda of the Council contains an item concerning alleged misconduct of a judge, the
Council shall -

(a) designate a Member of the Council to investigate upon the information whether reasonable
suspicion exists and report the findings to the Council ; or

(b) if reasonable suspicion exist to believe that a judge has committed an act of corruption or other
serious violation of The Code of Judicial Conduct , constitute a Committee of Inquiry provision to
section 10 of this Act to investigate upon the matter and report the Council.
(c) in case of minimum violation of Judicial Code of Conduct Council may -

1. order to stay a force leave not exceeding six month ; or

ii. order not to provide other facilities other than monthly salary ; or

iii. order to hold promotion as an appointment to the upper court.
(d) In case of violation of criminal law under sub-section (3) (d) of Section 4 , the Council may order
not to discharge the duty of a judge until and unless acquitted by the final decision of the court of
law.

10.Rules for meeting -

(1) Council shall meet on fourth Monday of every alternate month regularly. Chairperson shall order
the Secretary to call upon a special meeting if two of the Member of the Council make written
request with proposed agenda.

(2) Secretary shall prepare and issue an agenda to all members of the council so that they have forty-
eight hours notice of the scheduled meeting.

(3) Chairperson and two other members shall constitute the quorum.

(4) Council shall make its decision by majority. Chairperson shall have the power to cast deciding
vote.

(5) Abstain vote shall count with the majority vote.

11. Committee of Inquiry -

(1) When Judicial Council finds reasonable suspicion of corruption against a judge , the Council
shall appoint a Committee of Inquiry under the chairmanship of a judge of the
Supreme Court.
(2) Council may appoint other members of the committee from:
(a) Attorney general, or
(b) Chief judge of appeals court , or



(c) Ex-judge of the supreme court , or
(d) Senior Advocate , or
(e) Senior government officer.
(3) Secretary shall be the Member Secretary of the Committee.
(4) Committee shall have power -
(a) to issue and serve notice to the accused and witness of the case.
(b) to record the statement of the accused.
(c) to examine the witness.
(d) to enter into any place and collect evidence.
(e) to make search and seizure.
(f) to restrict the accused to leave the country
(g) to submit its finding to the Council.
(5) Committee member shall have the authority of a Police Officer in investigating any
commission or omission under this Act.
(6) Committee shall have power to investigate a person involved in an act under this Act.
(7) Committee may delegate its power to a special investigator or an investigating team to  report
the Committee.
(8) Committee shall submit an investigation report to the council with facts , figures and
suggestions.
(9) Committee shall report the Council within three month of starting of investigation.

12. Special Prosecutor -

(1) Council may appoint a special prosecutor or a team of special prosecutors to prosecute the
case before the court under this Act.
(2) Council may appoint a special prosecutor from -
(a) attorney General
(b) senior government Advocate
(¢) senior Advocate
(d) advocate at least ten years of experience in the legal profession.
(3) Council may appoint an in-charge among the special prosecutors.

13. Duty of the Special Prosecutor —

Special prosecutor shall have the duty to -
(a) file the case before the court
(b) appear before the court
(c) produce evidence on behalf of the council and examine thereof



(d) appeal against the decision if necessary.
(e) regularly report to the council
(f) carry out the orders of the Council

14. Power of special Prosecutor -

(1) A special prosecutor shall have the power of a public prosecutor in a case under this Act.

15. Hearing before the council -

(1) If council finds prima facie against the judge after receiving investigation report, the council
shall provide an opportunity to the judge concerned, to be heard.

(2) In the process of hearing council shall
(a) permit to produce written or verbal argument of the concerned person.
(b) not permit a lawyer to appear before the council in the hearing.

(3) Secretary of the council shall record the hearing.

16. Decision of council after hearing -

After hearing, council shall decide:

(a) whether to dismiss the case, or

(b) whether to recommend for removal from the office, or

(c) whether to recommend for removal from office and further prosecution before the court.

17. Reward to the informant -

(1) Informant shall receive half of the fine collected from the accused under this Act.

(2) No official can prosecute a person , nor a private person maintain an action for libel or slander
against , nor a professional association discipline a person who in good faith pursuant to subsection

(1) informs the Council or public prosecutor of a violation of this Act.

18. Submission of Annual report -

The Council shall submit an annual report to His Majesty on the works it has performed in
accordance with the Constitution and this act. His Majesty shall cause such report to be laid before
the Parliament.

CHAPTER - 4

SANCTION



19. Punishment -

(1) If a judge is found guilty of corruption under this Act, the court shall award five year of
imprisonment and a fine of double of the amount involved in the case.

(2) A judge shall not receive pension and other facilities upon conviction of corruption other than
provident fund.

(3) A judge shall award three years imprisonment and a fine of double of the amount inform in the
case to any other person engaged in corruption with the principal accused.

20. Suspension and cancellation of license -

If a person engaged in corruption charge holds license, permit, or any other document to allow a
business or profession shall be

(a) suspended from the date of inquiry.

(b) cancelled if the accused is found guilty by the court.

21.Suspension from the post -

(1) A judge charge with corruption under this Act shall not carry out the function of a judge from
the date of filing the case before the court of law.

(2) In case of constitution of an Inquiry Committee against a judge to investigate in the corruption
charge, the Council may recommend to His Majesty to prevent the judge from performing the duty
of a judge.

22. Disqualification -

A person punished in corruption charge under this Act shall not hold a post in the public office.

23. Sanction in other case -

(1) If a judge is removed from the post on the ground of failure to discharge the duties of his office
in good faith and incompetence shall not hold the post of judgeship.

(2) Council shall take appropriate action mentioned in subsection 1(c) of Section 9 in case of minor
violation of Code of Conduct.

24. Sanction in case of some criminal law violation -




If a judge violates any criminal law mentioned in sub section (1)(d) of Section 4, shall
(a) not continue to discharge official duty of the court.

(b) face proceeding under the law as an ordinary citizen.

(c) not hold an office of judgeship if convicted

25. Failure to submit Report -

(1) Council shall issue a notice to the concerned court not to pay half of the compensation and other
facilities in case of failure to submit wealth net report under Section 5 of this Act.
(2) Council shall investigate if a judge does not submit wealth-net report within prescribed time.

26. Rule of Presumption -

The Council and the court shall presume the property of a judge or wife or child of the judge
not confirmed with the legal source of income as earned from corruption.

27.Rule of burden of proof -

On trial against a judge on a charge of judicial corruption , if the prosecution prove that a
judge’s income or net worth have increased in a sum more than reasonable considering the judge’s
salary and probable expenses , or that the judge’s standard of living exceeds a reasonable standard
for a person receiving the judge’s salary , the defendant judge shall have the burden of going forward
with evidence to prove that the increase has a reasonable explanation , and the burden of persuasion
upon that issue.

28. Exclusion from legal action -

If a lawyer or any other person engaged in corruption notifies to the council with supporting
evidence of the act of corruption and agrees to help as an witness , the Council may not prosecute
such lawyer or person in the same case.

CHAPTER -5

ADJUDICATION
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29. Trial -

A two judge bench of the Supreme Court shall hear the case of corruption under this Act.

30.Appeal -

A five judge bench of the Supreme Court shall hear the appeal.

31. Special Procedure -

Trial and appeal bench of the Supreme Court shall follow the procedure prescribed in
Special Court Act in trying a case under this Act.

CHAPTER - 6

JUDICIAL APPOINTMENT SYSTEM

32. Special Procedures for Judicial Appointments -

(1)At the order of the Council Secretary shall advertise from the eligible persons for the post of
judgeship in radio and at least two national daily newspapers.

(2) a person may apply for the post as prescribed in the advertisement by the Secretary.

(3) Secretary shall make public all the names of the probable candidates with brief persona- vita at
least in two national daily newspapers.

(4) A person may supply information about a probable candidate enlisted in the probability list.
(5) Secretary shall receive, collect and maintain the record of information in relation to the probable
candidate.

(6) Secretary shall submit a report to the Judicial Council analyzing all the information about a
particular probable candidate received from different sources.

(7) A Member of the Council may provide information about the probable candidate.

(8) Secretary shall prepare an evaluation report of each probable candidate including both positive
and negative factors in a form prescribed in the rules.

(9) Meeting of the Judicial Council shall evaluate and analyze all the facts and information about the
candidate.

(10) Meeting of the Judicial Council shall recommend for a person whose record is -

10
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(a) honest , (b) fair, (c) judicial temperament , (d) academically qualified and (¢) experienced.

CHAPTER -7

SECRETARIAT

33. Composition of the Secretariat -

(1) To support in carrying out the Constitutional and legal duties of the Council , the Council shall
constitute a Secretariat.

(2) In the recommendation of the Council His Majesty shall appoint the Secretary.

(3) Secretary shall work as an administrative and managerial head of the Secretariat under the
supervision of the chairperson of the Council.

(4) Secretary shall work for six years from the date of appointment.

(5) Secretary shall receive the same facility as received by the registrar of the Supreme Court.

(6) Judicial Service Commission shall make necessary arrangement in supplying gazetted officers
in the Secretariat.

(7) Public Service Commission shall make necessary arrangement in supplying other non- gazetted
staffs in the Secretariat.

34. Qualification for the post of Secretary -

Council shall recommend for the post of Secretary from -
(1) special class officer of the judicial service , or

(2)gazetted first class officer with at least four years of experience in the post of judicial
service.

CHAPTER -8
MISCELLANEQOUS

35. Rule making -




The Council may frame necessary rules to carry out the objectives of this Act.

36. Repeal -

Judicial Council Act, 1990 has been repealed.
X
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INTRODUCTION

Nepali courts have became fertile grounds for corruption. Most

Jjudges take bribes and advocates and the officials are involved in reaching
money to them....For all the charge of the contempt of court is enough to
shut their mouth . Even the chief justice accepts this fact that , "Efforts are
on to control all sorts of irregularities in the court" A senior advocate
says "corruption is the final say in the courts". A district judge says "so
many irregularities in the judicial system have been exposed that now we
are not in a position to say we are right". An ex- member of the judicial
council says "political interference and nepotism are highly prevalent in
the court ". Vested with the powers to take legal action against judges,
there are rare examples of such actions taken by the (judicial) council. A
client "is fighting a case since 32 years of age is now 54 but her case is
still pending ... The cases are to be disposed within one year of
registering of defense by the defendant in trial court and in ninety days on
summary cases .But this does not happen in practice .A senior advocate
says judges are indecent and lawyers live under the aegis of those (same)
Jjudges .An anonymous advocate says "now 17/18 judges deal with about
90 cases daily but not even 8 are disposed of." Ex-member of judicial

council says "No one made demands for a court library while I was in the



Jjudicial council but these demanding a motor-vehicle were many." Editor
of a Weekly, who published a cartoon, was charged of the contempt of
court and jailed. Judges change their date of birth and date of entrance
into service and press has to remain silent. (Shiva Gaunle,Kathmandu

Today Falgun 1. 2054, Translated by Pramod Bhatta,)

Brief statement of the problem and the solution : -

Notoriously , some of the actors in the Nepalese judiciary have become extremely
corrupt. Judges , lawyers , clients , court staffs participate ; the implementing agencies i.e.
Judicial Council , CIAA and other concerning organization like house of Representatives
, Bar Council and courts seem supine. This bill address one portion of the problem. It
requires the Judicial Council to formulate a Code of Judicial Conduct to which judges
must adhere ; and it prescribes changes in Judicial appointment process and in Judicial
Council procedures to make the courts more effective in corruption cases , and the

Council more proactive and more effective.

Fitting the problem into the large picture -

To ensure good governance the very nature of the judicial system must be free,
fair ,independent and competent. As in other liberal democracies the constitution of the
kingdom of Nepal has highly relied on the judiciary. "Independence of judiciary" has
become one of the basic spirit of the constitution "to transfer the concept of the rule of
law in living reality." The Judiciary constitutes the final arbitrator and the last resort of

justice. The Constitution provides for different provisions needed for independent
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judiciary. The proposed bill aims to address the problem of corruption in the judiciary in
Nepal. A corrupt politician face problem in the next election, a corrupt official shall have
to face punishment by his department or the judiciary. But who will judge a corrupt
judge. A corrupt judge protects every other corrupt person, disregards human rights,
breaches the legal norms. A judiciary should play a role model in the liberal democracy.

Judiciary resolves the issues of life, liberty and property. A judge has to
dispense free fair and timely justice. Vested interest should play no role in justice
system. A corrupt judge pollutes judiciary. In such situation no right remains right, no
liberty remains liberty, no freedom remains freedom.

Newspapers and magazines write about corruption in the judiciary.
Parliamentarians speak in the House about judicial misconduct and misbehavior. A
parliamentary committee doubted a decision made by a division bench of the Supreme
Court and wrote a letter to file the Review Petition to the concerned authorities. An ex-
chief justice was not honored, as usual, by the Nepal Bar Association in his retirement
from his office on the hidden ground. In 1999 , the Nepal Bar Association called a token
strike requesting not to appear before any court to protest against the corruption in the

judicial system.

Nepal also have some laws and organs to deal with the judicial corruption. Under
article 87 of the Constitution The House of Representatives can impeach a Supreme
Court Judge for reasons of incompetence, misbehavior or failure to discharge the duty of

his office in good faith. But there remains a question about whether the supreme court

(V8]
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judges can be prosecuted or not in the corruption charge before or after the impeachment

proceedings ?

Under Article 90 of the Constitution , Judicial Council can recommend to remove
the appellate court or district court judge from the office for reasons for reasons of
incompetence, misbehavior or failure to carry out the duties of the office in good faith.
And if it is necessary and expedient to initiate proceedings for reasons of misbehavior
Judicial Council can initiate proceedings against such judge. Judicial council Act, 1990
specifies the reasons for a removal. Misbehavior covers an "act of corruption under
prevailing law."

Corruption, delay and other misconduct should not get momentum in judiciary.
But it is often said that a senior corrupt judges protect junior corrupt judges. Corrupt
judge gets opportunity to work in the corruption prone area . Non corrupt and quality
judge remain behind in the promotion process. ‘Corruption brotherhood’ seems
responsible for institutionalizing corruption within the judiciary.

Cases often face delay either for the purpose of bribery or on the suspicion of
bribery. Judges sometimes provide opportunity to collect money to hand over them as
bribe. When the other party finds some symptoms of bribery, then the party does not
want the case to be decided by the same judge. Lawyers do not appear before that bench
simply their client conveys the matter.

Judges exercise excessive discretionary power. An environment of impunity

corruption brotherhood or a corruption network , further encourages corrupt actors.
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There lacks effective sentencing policy in Nepal. Sometimes, judges bargain for a bribe,
to lower the punishment. Degree of criminality is not often taken into account while
sentencing the convicts. In most of the decisions , judges simply mention the name and
do not mention the arguments made by the lawyers. They mostly do not interpret the facts
to fit in the law or Vice Versa. Many more cases are decided on mere technical ground.
Upper court judge do not pass any remark against the lower court judge.

People do come before the judiciary with the hope of justice. When winner wins
the case after bribing , certainly that client looses faith on judiciary. Similarly, when
looser looses the case simply because not fulfilling the demand ; again judiciary suffers
faith. This process leads to lose of legitimacy of the formal judicial system.

Present day judiciary can not limit itself within the four corners of the traditional
cases like murder , rape , theft or other general property and family issues. The social
problems of poverty , exploitation , powerlessness of common majority also come under
judicial scrutiny as an individual or group case. Judiciary can create competitive
environment in the society to save the merit.

Corruption seems as an top down process to mean when the judge indulges
himself in corruption the lower staffs may imitate the same behavior.

Judiciary has a role to provide group justice through public interest litigation to
minimize many human sufferings. An active judiciary can help to control lawlessness in
the system. Present day judiciary has a significant role to play in the developmental

sector. Judiciary has to set trends to figure out itself as an pro bono and pro-development

institution.



Judicial corruption damages value system of the society and democratic
institutionalization process. Furthermore, it has become one of the responsible factors in
creating apathy in the public towards democratic values. As one lawyer and now a
member of parliament observed that the "next revolution in Nepal could be against the
judiciary." We have to develop a system, through law to make the courts transparent,
accountable and non-corrupt. The proposed bill comprises part of the process.

To check judicial corruption it has become necessary to improve appointment
systems , to ensure fair sentencing system , to develop effective and efficient supervisory
system , to develop effective and reliable information system , to develop transparency

and make accountable to the implementing agencies.

Proposed Methodology -

The social problem of judicial corruption is of specific nature. Corruption
occurs in the dark and like in other victimless crime the system badly suffers and actors
always win. Most appropriate methodology which will fit into this situation may be the
problem solving methodology. This methodology consists of the following steps each
accompanied by relevant facts : -

(a) Identification the social problem.



(b) Explanations of difficulty and analysis of the causes of behaviors by using analytical
factors such as rule, opportunity, capacity, communication, interest, process and ideology.
(c) Identification of the solution to solve the problem.

(d) Supervising and monitoring.

The introductory part of this research has briefly identified the problem of
judicial corruption and fit that into the social problem. The second part will deal in detail
with the nature and scope of the difficulty, its history foreign experience with corruption
and identification of whose and what behaviors constitute the difficulty. The third part of
the research report will describe the explanation and a suggested legislative theory try to
analyze the causes of corrupt judicial behaviors by using the ROCCIPI check list. Final
part of this report deals with the proposed bill’s detailed measures designed to overcome

the causes of corruption in the judiciary.



Chapter - 2

THE DIFFICULTY

Mini_Introduction -

This part of the research report first describes the nature and scope of corruption
in the judicial system. It describes the behaviors of the judges and other role occupants
whose behaviors negatively affect the justice system. It discusses who have benefit or
suffer as a consequence of those behaviors. And whether there are comparable situations
in foreign countries for same enlightenment on the behavior of these role occupants in

those countries shall form the focus in this situation.

Superficial Manifestation of the Problem -

Judicial corruption not only affects social fabric and moral values , it further
leads towards arbitrariness. ‘Bribery’ affects tax system. Bribe payer does not pay tax.
And that money one does not invests on productive sector. Similarly, one do not invest

bribe money openly. Such money becomes black money and is often used for illegal and
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non-productive activities. Corruption in judiciary kills the value of justice from the root.
It , further ,destroys the whole constitutional and legal system. It creates the environment
of corruption -brotherhood within the system. Justice goes beyond the access of the

common people. Unnecessarily , corrupt judges invite attack against the judiciary.

In Nepal there are different laws and organizations which deal with corruption.
The Constitution itself expects free , fair and competent judiciary. It empowers House of
Representatives to initiate the proceedings of impeachment and take proper action against
the Supreme Court judge. Judicial Council , another Constitutional organ deals with
lower court judges in relation to corruption. CIAA , a constitutional body investigates on
corruption against senior officer of the judiciary. Special Police Department and Chief
District Officer are the other systems to deal with corruption in the lower level of judicial
bureaucracy under the ‘Prevention of Corruption Act, 1960. Appeal hearing body has
been empowered to hear a case of bribery under Muliki Ain 2020 (1963). Departmental
action can be taken to the civil servants under the Civil Service Act , 2047 (1990). Bar
Council takes action against a lawyer who breaches code of conduct. A conference of
Supreme court judges and chief judge of the appellate court judge has recently passed a
Code of Conduct for the judges. This Code empowered to the judicial council to some
extent. There are so many laws and so many organizations to control corruption but

corruption is spreading dangerously.

Whose and what specific behavior constitute the difficulty -
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Law can only change the social behaviors. Simply the mechanisms within the
system do not consequence its result. Even then without law and institutions , behaviors
can not be shaped in a positive line. Law can stop judicial corruption by changing
problematic behavior of the social actors that constitute the problem. For the sake of
changing behaviors , we have to identity whose and what specific behaviors constitute the

difficulty.

Role occupants -

Judges -

Judges decide the case relating to life , liberty and property of person. They

impose punishment to the culprit. They declare innocent to an accused.

Corruption seems a behavior with top-down process. It simply means if
leadership in an organization is clean others on the bottom line learn the same behavior.
And if the leadership is corrupt in an organization the subordinates also imitate the same
behavior. Judges are on the top of the judicial structure. Judges have the authorities to
exercise their judicial discretionary power in the decision making process. They have a
role of the state paid agent to impart justice on the issues of life , liberty and property.
When judges deny bribe the judicial environment becomes positive.  Judicial corruption
prevails simply because judge accept bribe or delay justice for the same.

A corrupt judge not only damages justice in the particular case in which bribe
was accepted , it has more side effects on the system. A corrupt judge may delay the case

to wait money or goods , misinterprets law , becomes so technical that he develops
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professionalism in searching minor human error (loop holes , lacuna) in the law. When a
judge in the court of record is corrupt then his behavior directly creates more difficulty in
the whole system of precedent (stare deices). It is simply because his misinterpretation
even if he accepted bribe also becomes law in other similar cases the party suffers the
justice.

A corrupt judge not only accepts bribe on his own. A corrupt judge provokes to
lawyers , staff members and others whom he thinks weak for bribery. The others feel
protected and may expand this behavior simply because they have relationship with the
judge. A corrupt judge may be soft to other corrupt people in the sense he will not

simply convict any one engaged in corruption.

Lawver / Attorney / Law practitioner

‘KANOON’ a noted law magazine published an special issue about some
unethical behaviors of the lawyers. So far re-called an article in Kanoon by an
investigating journalism group unearthed some facts that some lawyers flourished their
profession simply because they have had unethical relationship with some corrupt judges.
[t is also blamed in Nepal that some lawyers arrange grand parties to the judges with the
clients.

Some lawyers say that sometimes client do come to get back their file simply
because another lawyer trying his best to offer bribe to the judge. Some incident show

that the corrupt judges and the corrupt lawyers have a nexus in relation to bribery. It is
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sometimes said that some court decisions are written in the law office by the corrupt
lawyers. Corrupt lawyers may offer a lot of gift to a corrupt judge in social functions
like marriage , birthday , etc.

Lawyers have direct contact with their party , and lawyers have easy access with
those corrupt judges in their private home or corrupt lawyers may have close contact with

the corrupt bureaucrats and they can arrange the dark-room meetings for corruption.

Court_Staffs -

Court staffs also play vital role to corrupt the judiciary. They contribute to
corruption in the judiciary in two ways. First , they accept bribe to do or not to do
something for which they have responsibility. Secondly , they may approach judges on
behalf of the client to bribe judge and receive some percentage out of total bribe money.
An appointee of a particular corrupt judge may work as an agent of the judge for the deal.
The other corrupt staffs develop cordial relation with the corrupt judges. They work as an
bridge between a corrupt judge and party. Corrupt staffs hinder the judicial process from
proceedings in a timely manner. They may ask for money to do or not to do anything of

their authority.

Clients -
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Clients also live in the same environment of the same society. When stories of
corruption published in media they know all about the corrupt behavior of the other role
occupants. When they contact to a lawyer they simply ask him whether he can offer a
bribe to the sitting judge or not. Any how , a client wants to win the case. A client tries
to make contact with the judge through lawyer , or through court staff or retired court
staff. If a client fails to do so he tries to find out the relatives or friends of the corrupt

judges.

IMPLEMENTING AGENCIES

Judicial Council -

Judicial Council had been alleged as a dysfunctional organization. Two

members resigned from their membership almost for the same reason. Though , it is a
high sounding constitutional structure to investigate corruption against appellate and
district court judges. People inform about it. Lawyers do the same. Media digs the fact.
But the Council has not shown its performance. Judicial Council has been under constant
controversy right from its establishment. Vested with powers not only to appoint ,
transfer or promote but also to take legal actions against judges , one can find rare
examples of such actions taken by the Council.

Record system in the Council seems very poor. Council do not meet regularly in

a calendar. There seems no particular accountability of the Council in connection with
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the complain made against the judge. There seems no transparent system about what do
they do of the complains against the judges. Even they do not publish a report on that.
The whole process seems confidential.

Judicial Council has to recommend a qualified person for judgeship. Council has
to analyze all the information and start investigation against the corrupt judge. Council
has to play a pro-active role to control corruption. Council has to make surprise visit to
check judicial corruption. Council should show openness in its process. It has to publish

annual report of its activities.

Commission for the Investigation of Abuse of Authority. (CIAA) -

CIAA has a responsibility to deal with the Civil Servants on corruption and
improper conduct. Often this organization also seems dysfunctional. No case has been
filed by this Commission against any senior officials of the court. In all most all the
cases of corruption filed by the Commission the accused is acquitted by the court. CIAA
do not investigate corruption case properly. CIAA highly depends upon the statement of
the accused. Due to lack of expert and technical support their case often fail before court

of law.

Foreign experience concerning the nature of difficulty -
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Corruption exists in industrialized as well as in the developing countries.
Different examples of the judicial corruption are found in the judicial history. Media
reports judicial corruption of the day.

In two hundred years of United States judicial history prior to 1980 , no sitting
federal judge was even prosecuted and convicted of crime committed while in office.
Judges who were accused of serious wrong doing resigned rather than face an
impeachment. Even among those judges who were impeached or who after impeachment
were convicted and removed , the impeachment charges generally did nit involve
allegations of violations of the criminal law.

In 1930 , a number of criminal investigations were initiated against federal judges
for corruption while in office. None of these cases , however , resulted in the prosecution
and conviction of a sitting federal judge. Again , the resignation of the judges forestalled
impeachment. In 1971 , judge Otto Kernar became the first federal judge to be indicted
and convicted while in the bench. He resigned his judgeship before serving his criminal
sentences , thus avoiding impeachment proceedings.

Since 1980 , five sitting judges have been indicated and four convicted , of crimes
committed while in office. Judge Alece Hasting was the first sitting federal judge to be
prosecuted for corrupt behavior in office. He was indicated and in February 1982 tried
and acquitted. In 1883, judge Harry Claiborne indicated an misconduct in office
including bribery and income tax violations. Judge Walter Nixan indicted in 1985 for
taking an illegal gift. Eventually he was convicted of perjury and sentenced to five years

in prison. He refused to resign , he was impeached and removed in 1988. Judge Robert
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Agcilar was tried in 1990 on various offences and was sentenced to six month in prison.
Judge Robert Collins was indicted in 1991 for bribery , conspiracy and obstruction of
justice and was ultimately convicted on all three court

In USA , it is not believed that there is significant corruption with in the federal
judiciary. Nevertheless , the prosecution of five federal judges resulting four convictions
, in less than ten years is trouble some and unacceptable.

Removal of judges in Australia is made by an "address" where by Governor
General removes a judge upon an address by both House of the Australian Parliament. In
this system no actual trial is needed for removal. Removal in Australia, may occur for a
judge’s ‘misbehavior’ or ‘incapacity’.

In Canada , judicial council , composed of judges recommends on the removal of
judges for age , infirmity , misconduct , failure to execute his office and for having been
placed in a position incompatible with the due execution of office. Upon address’ by
both houses of the Parliament , the Governor General may remove federally appointed

judges.

History of the difficulty -

Late Prithivi Narayan Shah , who in1850 B.S.unified Nepal from a lot of petty
states , was a very dynamic and justice spirited king of the kingdom. In his DIVAYA
UPADESH (Great Saying) , he says to include honest and good people in the decision
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making process. In his opinion ‘bribe takers and bribe givers are the big enemies of the
state’. He ordered not to include money collected by the court in the national revenue.

King Surendra Bir Bikram Shah promulgated a code called MULIKI AIN in
1910. In this code there was a separate chapter called "HAAKIM KA NAUMA
KARAUNE KO MAHAL" to mean chapter dealing with to speak in against of the chief
of the office (boss or decision maker). So far we recall under this AIN people could
speak or file petition against the decision maker. There was a system that the judge
himself has to pay fine if his decision was reversed by the appeal. Similarly , the second
man in the office could make dissenting opinion with the judge. Dissenting opinion was
also sent to the appeal. Every year the worst decision maker used to be dismissed. There
was high sense of accountability among the judges.

A law teacher and law practitioner published a research article about standard of
the decision of the supreme court. He simply stated that some of the decisions of the
Supreme Court were objective , logical, rational and many of the decisions were poor in
writing and subjective and not supported by the logic. The apex court found him in
contempt.

The concern of fair justice led to constitute a Royal Commission , headed by
Sardar Ishori Raj Mishra , found that there was corruption in the judiciary. Citing this
source , Nepal Bar association made a petition before the His Majesty that it has become
necessary to check corruption prevalent in the judiciary. In Panchyat period also , no

Judge was prosecuted for corruption. But , they were sacked on other hidden grounds.
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The 1990’s constitution made judiciary powerful but it could not develop sense of
accountability of the judges. Many judges misused the free , fair and independence
constitutional value of the judiciary. Though these values were made stronger for the
institutional development of the judiciary but unfortunately many judges stated to use
these values for their personal interest. As we already mentioned Bar Association denied
to organize a program to regard the chief justice upon his retirement. And President of
Nepal Bar association drew attention in a public meeting toward impeachment process of

the constitution to clean judiciary from the top.

Who benefits and who suffers -

A few corrupt judges and corrupt officers make money selling justice in cash or
kind. Some corrupt lawyers also make money from the present situation. A client who
wins the case may also benefit. In clients side only those who can purchase justice can
harvest the benefit.

Clients who lose case due to corruption comprise the primary private sufferers. A
lawyer who honestly prepares and argues the case also suffers frustration. Other honest
judges also suffer simply because , media and public often make allegations against the
judiciary in general not the person. The client who wins the case also suffers to some
extent because if there was fair judiciary within the system , he might win the case
without offering a bribe. Biggest sufferer, in fact, is the judiciary itself because people
do not faith a corrupt organization. And ultimately governance system may loose

legitimacy because of corrupt judicial actors.
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Mini - Conclusion -

As in other developing countries the problem of corruption is a cancer. And
Nepalese judiciary also suffers allegation of corruption for the corrupt behavior of the
individuals.

Nepal has several laws against corruption but the responsible agencies have done
almost nothing to enforce them.

Superficial manifestation of the difficulty indicates the depth of the problem and
how far it has affected the overall image of the independent judiciary.

The history of difficulty in fact can not be traced out on judicial corruption ,
because it has been a dark -time (secret) business , even then King Prithivi Narayan Shah
made an statement that bribe givers and bribe takers are biggest enemies of the nations as
early as 18th century. The next part of this report (part-iii ) provides evidence as to the

causes of the relevant actors problematic behaviors based on the ROCCIPI check.
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Chapter - 3

EXPLANATIONS

Mini - Introduction -

In the preceding chapter we identified the role occupants and their problematic
behaviors which directly or indirectly influence the integrity of the judiciary by accepting
, instigating , bargaining , intermideating and providing bribes. We tried to trace the
history of problem and fit in this problem in the context of comparative law. As well as
the report sought to asses the primary beneficiary and sufferer of the prevailing system.

In this part we will try to analyze the causes for the problematic behavior of the
concerned role occupants. The report will use the legislative theory’s ROCCIPI agenda ,
which broadly construed , purports to explain why people behave as they do in the face of
alaw. For each sets of role occupants we will at first discuss the existing rules with
regard to the role occupants. Secondly, we will analyze the non- legal factors namely
capacity , communication , interest , process and ideology , that seem to influence the
behavior of the role occupants. Thirdly , we will discuss the causes of the implementing
agency’s failure to take action against the corrupt behavior in the judicial system. Finally
, we will summarize the causes of all those problematic behaviors to lay a basis for

legislative measure logically likely to overcome the social problem of judicial corruption.
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Role Occupants -

Role occupants # 1. Judges -

Judges , the primary role occupants of the judicial system play a prominent role
in relation to the social problem of judicial corruption in a court of law. They make
decision on the issue of life , liberty and property. A judge exercises discretionary power
in the decision making process. The law itself provides discretionary power to them.
Rules -

House of Representatives has the power to impeach the judges of the Supreme
Court under article 87 (7) for reasons of incompetence , misbehavior or failure to
discharge the duties of the office in good faith. By a two third majority of its members
the House must pass a resolution and His Majesty must approve the resolution to remove
a Supreme Court judge from the post. Article 87 (9) prescribes that the Supreme Court
judge cannot perform his duties until the completion of the impeachment proceedings.

The preamble and several other provisions of the constitution aim to ensure
independent judiciary. Under Article 93 of the Constitution , Judicial Council has to
recommend and advise to His Majesty in relation to disciplinary actions against and
dismiss the judge of the appellate and district courts. Article 91 (3) states as the grounds
for action are (a) incompetence or (b) misbehavior or (c) failure to carry out the duties
of the office in good faith. When such recommendation is accepted by His Majesty the

appellate or district court judge can not remain in the post. In case of misbehavior further

legal proceedings may be initiated against the judge.
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Judicial Council Act 2047 (1990) describes the details of incompetence , failure to
carry out the duties of office in good faith and misbehavior. Under Sub-Section 4 (a) of
Section 4 A , misbehavior covers ‘corruption’. The word ‘corruption’ has not been
defined in this Act. It refers to other prevailing law on corruption. Prevention of
corruption Act 2017 (1960) provides for a detail of corrupt activities including bribery ,

embezzlement and misappropriation.

Opportunity -

Judges exercise high degree of independence in the coverage of independent
judiciary. Constitution and other statutes guarantee their privilege and other terms and
conditions of services. Executive has no role to play about any action against the judge.
High values of the judicial independence not only protect the institution but the actors
within it. Some corrupt judges have taken it as an advantage for their personal interest.

A judge may use the weapon of contempt of court for self protection if any body in the
society opens mouth about the corruption.

Lack of jury system provides them opportunity to decide in both question of fact
and question of law. A judge has a power to decide whether an accused is guilt or not
and he fixes punishment to him. A judge has an authority to choose any punishment from
arange. And the range of punishment in all most all crimes is often very high. A corrupt
judge has every opportunity to misuse this power. Nothing compels a judge to justify the
choice of a particular punishment from the range possible under the existing law and

which opens the door for corruption.



Capacity -

Article 87 and 90 of the Constitution prescribes criteria for judicial appointment.
Judicial Council often recommends to appoint judges from minimum range of the
qualification. Due to earlier appointment of junior law persons for the post of judgeship
at present senior lawyers deny for judgeship. Similarly , the judges of lower courts do not
receive promotion in the ground of merits. Corruption brotherhood works and corrupt
judge gets more chance for promotion. A less competent, less experienced and less

qualified person’s behavior leads to the corrupt activities.

Process -

In a judicial decision making process inputs come from the client and their
lawyers. Formally speaking courts are open and transparent. A lawyer or client can
produce evidence and facts basically in the original jurisdiction. New evidence are often
denied in appeal. A judge can make orders time and again for evidence collection and
examinations. When the inputs in a case do not meet the standard of evidence law then
clients and lawyer become very much active to influence the judge in the process. A
judge can influence witness examination in favor of one party if one is already bribed.

In the output process , often judges do not write logical decisions. They do not

even mention what the lawyer argued. They often simply mention their name or put one
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or two lines. In a criminal case , a judge often do not logically prove why did he choose
that particular punishment from a big range.

Feed back process of a judicial decision often do not occur in Nepal. Firstly ,
Appeal courts and District courts do not publish their decisions. Supreme court publishes
only about 10 - 15% of their decisions. Secondly, Press and Academic often fear
contempt of court to analyze and critique court decisions. Thirdly , poor performance of
legal research institutes do not help in the feedback process. Bar Association , Law
Institute and Non governmental Organizations in the legal field also have not shown

concern on feedback process.

Communication of law - x

Interest -

Corrupt judge take this profession as a measure to make money. A judge
receives more facility than his counter part in the bureaucracy , but again , not sufficient
to meet the basic needs of the family. A judge know how much one receives after the
retirement. A dark future of the old age , without state sponsored social security , may
encourage a judge towards corruption.

A judge can easily calculate all the cost and benefits of the environment. A judge
knows who investigates the offence and who prosecutes and decides the case. A judge
knows a weak implementing system do not catch , investigate , prosecute and convict. A
lower court’s corrupt judge finds himself safe when he makes good relation with the
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upper court’s corrupt judge. Corruption brotherhood helps every corrupt judge , to make
more money , to protect other corrupt people from conviction and to protect themselves

if needed.

Ideology -

A judge as a part of the society perceives corrupt behavior in other branches of
government. Media often disclose saga of corruption of politician , technocrats and other
bureaucrats. A judge also finds corruption a common phenomenon. A culture of
corruption undoubtedly instigates toward corruption.

Present recruitment and promotion system may lead a judge toward frustration.
Lack of competitive environment , disregard to meritocracy , excessive role of nepotism
and favoritism and over political color frustrates the system. Frustration with the system

may lead to immoral , unethical , illegal and unwanted behavior.

Role Occupants # 2. Lawvyers: -

Lawyers , though not recruited by the judiciary , play a role of officer of the
court. In all input, conversion , out put and feedback process lawyer has a great role to
play in the judicial system. Positive role leads to justice and negative role leads to

judicial corruption.
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Rules -

Under section 11 of the Bar Council Act 2050 (1993) the Discipline Committee of
the council should investigate against a lawyer upon any information which alleges that
lawyer violated the provisions of Act , the rules and code of conduct made under the Act.
Discipline Committee may exercise the power to cancel the license or to suspend the

license or to warn the lawyer depending upon the nature of the activity of the lawyer.

Bar Council , basically an Organization of lawyers may remain reluctant to take actions

against their fellow person.

Opportunity -

As a legal professional , a lawyer has close relation with the judge. A corrupt
lawyer can make secret visits or may invite to a judge to deal with the case. A corrupt
judge easily accept the offer. Easy access provide a lawyer an opportunity to pollute the
judiciary. A lawyer deals directly with the client. When the client seeks to win his case
at any cost , the lawyer has an opportunity to arrange a deal with judge and staff. In this
secret deal nobody reports the case. Clients win the case , lawyers makes more money
and establish a good relationship with the judge , and the corrupt judge makes extra
money. This environment provides ample opportunity to a lawyer to indulge into corrupt
activity.

A lawyer has easy access to the court staff. A corrupt lawyer may use a corrupt

court staff to lure the judge. A lawyer has no risk to receive any money from the client.
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