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I NTRODUCTION 

The government of the United States is based on a 

written constitution, which as the Honorable Alexander Wiley, 

former Chairman of the Senate Foreign Relations Committee, 

has said: 

In more than a century and a half of cataclysmic events, 
the Constitution has successfully withstood test after 
test. No crisis--foreign or domestic--has impaired its 
vitality. The system of checks and balances which it 
sets up has enabled the growing nation to adapt itself 
to every need and at the same time to check-rein every 
bid for arbitrary power.l 

In speaking about the Constitution's capacity for growth and 

survival in an environment so vastly different from that in 

which it was ordained and established by the American people, 

Dr. Edward Corwin has pointed out that this capacity has not 

resided to any great extent in the provision for its own 

amendment. 11Far more, 11 he says, "has it resided in t h e power 

of judicial review exercised by the Supreme Court's achieve­

ments in adapting the Constitution to changing conditions ••• 112 

That the Supreme Court of the United States has 

played a vital and oftentimes a far-reaching role in shaping 

American history is a fundamental fact not open to serious 

1Edward s. Corwin (ed.), The Constitution of the 
United States of America (Washington: Unite d States Govern­
ment Printing Office, l953), p. iii. 

2 Ibid., p. vii. 
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debate. Charles Warren, noted historian of the Supreme Court, 

puts it quite well when he says: "The history of the United 

States has been written not merely in the halls of Congress, 

in the Executive offices and on the battlefields, but to a 

great extent in the chambers of the Supreme Court of the 

United States. 111 Others have recognized the importance of the 

Supreme Court in shaping the contours and policies of the 

American Republic and have assessed the Court's contribution 

as having been hardly less than that of the Congress and the 

President.2 

From John Marshall's decision in Marbury v. Madison 

to Earl Warren's opinions in the 1957 civil liberties cases, 

the Supreme Court and the individuals that comprise it have 

guided and influenced the path of American history. Presum­

ably, therefore, a general American history textbook used in 

the secondary high schools of the United States would of 

necessity have to deal rather extensively with the Supreme 

Court, its more important decisions, the individuals who make 

up the Court, and the political atmosphere influencing it. 

Unless a high school graduate has a rudimentary concept of 

this phase of American history, how can he be expected to 

face adequately the social and political problems of life? 

To the majority of senior high school students, their Ameri-

lcharles Warren, The Su reme Court in United States 
History (Rev. ed.; Boston: L tt e, Brown & Co., 1928 , I, 1. 

2 James MacGregor Burns and Jack Walter Peltason, 
Government by the People (2d ed.; New York: Prentice-Hall, 
Inc., 1954), p. 564. 



can history course is the last one they will have. The ques­

tion is, therefore, how adequately do the current senior 
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high school textbooks cover the Supreme Court and its history­

making decisions? 
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CHAPTER I 

THE PROBLEM 

Statement of the problem.--To examine the American 

history textbooks used in the public, private, and parochial 

senior high schools in the Greater Boston area in order to: 

1. Determine to what extent such textbooks treat the 

role of the United States Supreme Court and its decisions in 

relation to the development of American history; and 

2. Develop a recommended group of Supreme Court 

decisions, which because of their impact on American history, 

justify inclusion in any good, standard senior high school 

American history textbook. 

Justification for the study.--History has been 

defined as "··.the study of change, of development, of social 

evolution ••• "1 Applying this definition to the growth and 

development of the United States, it is difficult, if not 

impossible, to find a single major area of social, political 

or economical development that has not been affected by 

decisions of the Supreme Court. For the United States is a 

government of federated states, based on a written constitu-

tion, and it is the Supreme Court that interprets that Con-

1David A. Shannon, "Facts, Dates, and History, n 
Teachers College Record, 54 (December, 1952), p. 160. 
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stitution, their decisions becoming the law of the land. "And 

law," says Associate Justice Felix Frankfurter, "is one of the 

forces shaping history. That is why, to neglect the Supreme 

Court's role in our social and economic history is to omit 

vital factors in the stx>ry."l 

Bernard Schwartz recognizes the significance of the 

part the Court has played in American history when he says: 

The interpretation of that instrument by the courts has, 
without doubt, played a significant part in American 
history-and it is not only true of legal history in the 
narrow sense. It may be going too far to say that the 
history of the United States could be written in terms 
of leading Supreme Court decisions. But it is certainly 
true that a study of American history that does not 
consider them would be a distorted one.! 

Only nine men comprise the Supreme Court. But their 

decisions, acting as a body, affect every person within the 

boundaries of the nation, or subject to its laws. How these 

men acted, either as a group, or individually, has affected 

and will continue to affect, the stream of American history, 

and their actions become inseparably interwoven in the coun-

try's development. Justice Frankfurter recognized this fact, 

when in a series of lectures delivered in 1938 as part of the 

program of the Committee on Extra-curricular Readings in 

American History at Harvard University, said: 

Lawyers, with rare exceptions, have failed to lay bare 

lFelix Frankfurter, Mr. Holmes and the Supreme Court 
(Cambridge: Harvard University Press, l938), p. 8. 
(Italics added.) 

2Bernard Schwartz, American Constitutional Law 
(Cambridge, England: University Press, 1955), p. xiii. 
(Italics added.) 



that the law of the Supreme Court is enmeshed in the 
nation's history; historians no less seemed to miss the 
fact that the country's history is enmeshed in the law 
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of the Supreme Court. Normally historians, much more 
than lawyers, guide the general understanding of our 
institutions. But historians have, in the main, allowed 
only the most spectacular decisions-the Dred Scott con­
troversy and the Legal Tender Cases-to intrude upon the 
flow of national development through their voluminous 
pages. The vital share of the interplay of the country's 
political and economic forces has largely escaped their 
attention .1 

To understand the growth and development of the United 

States, a student must appreciate, among other things, the 

influence exercised by the Supreme Court. As the nation has 

grown and developed, so has the Court, and somehow it has been 

able to adjust itself to the spirit and requirements of the 

times. When the nation was undergoing its great industrial 

expansion, the Court seemed to favor a laissez faire policy. 

How could the laissez faire Court of the nineteenth century 

become the great liberal, social welfare Court of the twen­

tieth century? These are understandings and concepts which 

a senior high school student should have. To get them one 

must recognize that the Supreme Court is made up of individ-

uals who themselves are products of their environments. 

Frankfurter pointed out the importance of the individual on 

the Court when he said: 

To be sure, the Court is an institution, but individuals, 
with all their diversities of endowment, experience and 
outlook, determine its actions. The history of the 
Supreme Court is not the history of an abstraction, but 
the analysis of individuals acting as a Court who make 

lFrankfurter, loc. cit., p. 3. ---
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with the "Development of American Political System," and 

included the growth of the Constitution; role of the Supreme 

Court; and the safeguarding of civil liberties.1 The Commit­

tee's report is mentioned because of its implied recognition 

that senior high school textbooks discuss, among other mat-

ters, the Supreme Court of the United States and the vital 

role it has played in the development of this nation. 

It is evident, therefore, that the Supreme Court has, 

and continues to occupy an especially important niche in our 

history, and that its decisions have, and are exerting a 

significant and far-reaching influence upon the social, 

political and economic development of this nation. Without 

a knowledge and understanding of the Court's role in America's 

development, and how the Court acts as a body, but with its 

individual dissents which later on frequently become the law, 

it is virtually impossible for a person to form considered 

opinions and exercise sound judgments on many of today•s 

problems. For example, is the present criticism and pro­

posed legislation to limit the Court's jurisdiction justi­

fied? Unless one has some knowledge of the subject and a 

concept of the Supreme Court's place in our democratic 

society, it becomes exceedingly difficult, if not almost im-

possible, to reach a valid decision. To teach these con­

cepts and understandings so as to make them meaningful to the 

stu.dent is a duty and responsibility of the school. Robert 

1American Histor} in Schools and Colleges, (New York: 
The Macmillan Co., l944 , p. 79. 



Hutchins has said, that what the schools should strive to 

develop above all is critical thinking, and the power of 

independent thought.l 

ll: 

Likewise, it is also quite apparent that the textbook 

plays an exceedingly i mp ortant part in the curriculum and 

teaching methods. Since the textbook is so essential to the 

student, and is such an important aid to the teacher---in 

many instances is, in fact the teacher's primary source of 

information--the contents of such texts become a matter of 

primary concern. And a portion of that content in the senior 

high school American history textbook evolves around the 

Supreme Court and its decisions. 

Because of the importance of the Supreme Court's 

dynamic role in the development of American history, and the 

place the textbooks have in the curriculum, an analysis of 

the treatment of the Supreme Court and its landmark decisions, 

as well as the development of a group of recommended Supreme 

Court decisions to be included in an American history text­

book at the senior high school level, is justified. 

Scope of study.--Based on a survey of public, private 

and parochial senior high schools in the Greater Boston area, 

sixteen textbooks have been analyzed to determine the extent 

to which the Supreme Court and its decisions that have 

affected the social, political, economic, and constitutional 

development of the United States have been treated in each 

1 rrving Adler, What We Want of Our Schools (New York: 
The John Day Co., 1957), p. 186. 
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textbook. 1 Research procedures are explained in Chapter II. 

Having determined what Supreme Court decisions were covered 

in the textbooks examined, the next step was to develop a 

recommended list of important Supreme Court decisions which, 

because of their influence on American history, should be in­

cluded or discussed in a good senior high school history 

textbook. With this information, ten of the textbooks were 

then analyzed against a like number of selected topics cal-

culated to give a valid cross-section of each author's treat­

ment of important history-making Supreme Court decisions. 

Two assumptions have been used in developing this 

thesis. The first is that textbooks should be aimed at the 

level of at least a nB" student, with enough additional in­

formation to permit the "A 11 student, sometimes called the 

more gifted child, to satisfy his intellectual powers. The 

11 C11 student, and lower, will get what he can out of the 

text. Unfortunately, too many of the modern textbooks appear 

to be aimed at the level of the "C" student. The second 

assumption is that subjects which are currently important, 

1A total of 48 questionnaires were sent out to a 
random selection of public, private and parochial senior 
high schools in the Greater Boston area. Replies were re­
ceived from 40 schools, as follows: public schools-19; 
private schools and academies-12; and parochial schools-9. 
The parochial schools replying were 4 Protestant; 4 Catho­
lic; and 1 Jewish. Some 15 different textbooks were being 
used. Textbook M was listed by several schools as supple­
mentary reading and has also been reviewed. Table 1 is a 
list of the textbooks used in the schools concerned, while 
Table 3 is the grade level at which each textbook was 
used. 



and which have been, are, or will be a determining factor in 

the development of American history, should be discussed in 

a senior high school textbook even though the subject may be 

controversial. 
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No attempt is made in this analysis to evaluate the 

correctness or adequacy of the textbook treatment of Supreme 

Court decisions, except as such evaluation may be necessary 

to establish a point. Neither is it contended that all the 

cases recommended in Chapter III should be included in Ameri­

can history textbooks at the secondary level. It is sub­

mitted, however, that such cases as may be necessary to treat 

adequately a subject of historical significance, and give the 

student a proper frame of reference, should be inc l uded in 

the textbook. For example, the importance of the recent 

Brown case, outlawing segregation in the public schools, is 

of such significance as to warrant its citation in any secon­

dary textbook on American history. 

Previous studies.--Textbook analysis, curriculum 

research, and treatment evaluation have been popular subjects 

for special studies, articles, books, and master's theses. 

However, the writer has been unable to find, and is unaware 

of any tex tbook analysis devoted specifically to the matter 

of researching and analyzing the treatment in American his­

tory textbooks of Supreme Court decisions which have influ­

enced and interpreted the stream of American history. Vfuile 

no attempt is made in this study to review all the studies 

available on textbook survey and analysis, the following are 
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while he noted the space devoted to the Supreme Court, as a 

sub-topic under the general topic of the development of the 

political systems, there is no attempt to correlate the rela-

tionship of the Supreme Court with the forty-two sub-topics 

reviewed.l 

Some twenty-one social science textbooks have been 

reviewed by Burton w. Gorman, whose conclusions, among others, 

included one to the effect that there is much less agreement 

on the content of a basic textbook than might be at first 

supposed.2 

Jay Burton Isreal analyzed several American history 

textbooks used at the secondary level for the purpose of 

determining the treatment given by the various books to cer-

tain outstanding issues in American history.3 And Dorothy 

Buswell has examined the textbook treatment of Latin America 

at the junior high school level.4 

The second world war interested B. Norman Dickinson. 

lFrederick Alexander Latendorf, "A Topical Analysis 
of American History Textbooks for the Senior High School," 
Unpublished Master's Thesis, Boston University, School of Ed­
ucation, 1952. 

2Burton W. Gorman, "Some Deficiencies in Textbooks," 
The High School Journal, 38 (May, 1955), pp. 289-92. 

3Jay Burton Isreal, "Certain Issues in American 
History and their Treatment in High School Textbooks," Un­
published Master's Thesis, Boston University, School of 
Education, 1948. 

4Dorothy Buswell, "An Analysis of Ten Junior High 
School American History Textbooks in Terms of their Treat­
ment of Latin America," Unpublished Master's Thesis, Boston 
University, School of Education, 1950. 
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tent of several textbooks. Of particular interest to the 

present study is his statement that "courses in American 

history have always given much attention to federal constitu­

tional history."1 Certainly the growth of our constitutional 

history has left its mark on the stream of American history. 

Since it is the interpretations made by the Supreme Court 

that form the keystone in the development of our constitu­

tional history, one seems justified in expecting at least a 

brief reference to its more important decisions in any good, 

general American history textbook. "The historian believes 

that knowledge of the past will help us to understand the 

present, but he knows that his primary job is to explain the 

past."2 In the development of America, some of its past 

history can only be explained properly, and hence understood 

by todayts students, through an interpretation of the Supreme 

Court and what it did, or failed to do, in a given situation. 

1Ibid., p. 180. 

2American History in Schools and Colleges, !££• 
cit., P• 23. 
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topic dealing with railroads, since the principle discussion 

in the paragraph dealt primarily with railroads. But since 

textbook "D" discusses the same case in connection with the 

Granger legislation, reference to the Wabash case in that 

analysis has been recorded under "Agrarian Revolt." 

22 

Likewise, it is recognized that another person count­

ing the same lines in a given textbook may differ slightly as 

to the total number of lines to be counted. That too, is a 

matter of judgment. How much of the background discussion is 

pertinent to the discussion of the Court? Such differences, 

however, are considered to be of relative insignificance, and 

of such a nature as not to affect the validity of this 

research. 

Because of the Supreme Court's interpretation of such 

matters as Negro civil rights, and religion in the public 

schools, with their tensions and controversies, and consequent 

historical significance on the development of American his­

tory, these subjects have been treated separately. They are, 

therefore, not included under the general topic of "civil 

liberties, 11 in order to evaluate them more adequately in 

their proper frame of reference. 

Material not readily identifiable under any particu­

lar period or subject matter has been recorded under the 

paragraph "miscellaneous." 
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TABLE 1 

AMERICAN HISTORY TEXTBOOKS ANALYZED 

Author 

Morison and 
Commager 
Hamm 

Canfield 
and Wilder 
Bragdon and 
Mc"Cutchen 

Bailey 

Faulkner 
and Kepner 

Wirth 

Gavian and 
Hamm 

Augspurger 
and McLemore 

Muzzey and 
Kidger 
Muzzey 

Muzzey 

Nevins and 
Connnager 
Baldwin 

Harlow and 
Miller 
Wirth 

Name of 
textbook Publisher Date 

The Growth of the Oxford Univer- 1950 
American Republic sity Press 
From Colony to Heath & Co. 1953 
World Power 
The Making of Houghton 1954 
Modern America Mifflin Co. 
History of a Macmillan Co. 1958 
Free People 

The American 
Pageant 

Ame r ica: Its 
History and 
People 
United States 
History 
The American 
Story 

Our Nation's 
Story 

The United 
States 
Our Country's 
History 
A History of Our 
Countryl 
A Pocket History 
of Our Country2 
Survey of Ameri­
can History 
Story of 
America 
The Development 
of America 

Heath & Co. 

McGraw-Hill 

American Book 
Co. 
Heath & Co. 

Laidlow Bros. 

Ginn & Co. 

Ginn & co. 

Ginn & Co. 

Pocket Books, 
Inc. 
American Book 
Co. 
Holt & Co. 

American Book 
Co. 

1956 

1950 

1957 

1957 

1954 

1956 

1957 

1950 

1956 

1955 

.1957 

1956 

!This textbook has been revised and is now called 
"Our Country's History.n However, since seven of the schools 
·surveyed reported using the older edition of Muzzey, both 
editions have been analyzed. 

2Although a paper-bound pocketbook edition, several 
schools indicated that it was being assigned as supplementary 
reading. Therefore the book was analyzed. 
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TABLE 4 

TOTAL NUMBER OF SUPREME COURT CASES 
CITED BY THE TEXTBOOKS ANALYZED 

Textbook Period Period Period Period Total 
1789-1865 1866-1900 1901-1932 1933 on 

A 21 29 37 24 111 

B 8 2 7 9 26 

c 5 3 1 0 9 

D 6 3 3 2 14 

E 7 3 1 1 12 

F 7 2 1 0 10 

G 6 4 1 0 11 

H 4 0 0 13 17 

I 4 0 0 1 5 

J 5 1 0 0 6 

K 7 0 2 0 9 

L 7 1 1 0 9 

M 6 1 1 0 8 

N 11 6 11 6 34 

0 7 3 0 2 12 
p 6 5 0 1 12 
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Other cases, such as Marbury v. Madison and Ex parte 

Milligan, are still profoundly affecting our history, whether 

it be in the area of federal versus state supremacy, or in 
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the ever-important field of civil liberties. Although all the 

textbooks reviewed mentioned the Marbury case, only four saw 

fit to discuss the Milligan decision. Yet, as Associate 

Justice Douglas has said: 

The Milligan case has never been overruled. It stands 
as unimpeached authority for the view that, even in 
time of war, the right of the citizen to normal judicial 
procedure and the guarantees of the Fifth and Sixth 
Amendments is secure, if he is outside the actual zone 
of warfare and if the administration of justice through 
civil courts remains in fact unobstructed.l 

In developing the following group of leading cases 

which are recommended for inclusion in a good senior high 

school American history textbook, the procedures used in-

eluded: (a) making a frequency listing of all the cases cited 

in the sixteen textbooks reviewed; (b) analyzing these cases 

against the more important historical events involved in 

order to evaluate and judge their appropriateness for the 

subject matter concerned; (c) extensive utilization of such 

leading constitutional authorities as Professor Cushman, 

justices of the Supreme Court, law professors, Court histor­

ians, writers on specialized subjects, and other textbooks 

on American history and federal government. 

The resulting group of decisions were then compared 

1william o. Douglas, The Right of the People (Garden 
City, New York: Doubleday & Co., Inc., 1958), pp. 199-200. 
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with the subject matter treatment in the textbooks reviewed. 

If the Supreme Court's decision has any historical signifi­

cance and the subject matter is discussed in the textbooks, 

it is considered that the case should be cited. Furthermore,, 

a brief interpretation of what the decision has meant in the 

development of American history seems fully justified. 

It is not suggested, nor should any inference be 

drawn that the writer believes an American history textbook 

should become primarily a study of constitutional law. The 

simple fact is, that even those textbooks devoting the least 

amount of space to the Supreme Court and its leading deci-

sions, could give adequate coverage to the subject and cite 

the case, by using a mere ten to fifteen additional pages. 

Surely these decisions of the Supreme Court deserve that much 

space in our senior high school textbooks! Quoting in part 

from a previous reference Dr. Schwartz has said: 

It may be going too far to say that the history of 
United States could be written in terms of leading 
Supreme Court decisions. But it is certainly true 
a studS of American history that does not consider 
would e a distorted one.l 

the 

that 
them 

The forces at work at the time or period must also 

be considered. nWhile the Court as an institution, makes 

history, it is at the same time subject to the forces of 

history."2 The decisions of the Supreme Court become the 

1Bernard Schwartz, American Constitutional Law, 
p. xiii. (Italics added). 

2Albert P. Blaustein and Clarence Clyle Ferguson, 
Desegregation and the Law (New Brunswick: Rutgers University 
Press, 1957), pp. 81-82. 
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law of the land. And the law of the land helps shape the 

development of the s e United States. 

Recommended decisions.--The following cases are 

recommended for inclusion in American history textbooks for use 

in a senior high school. In analyzing the textbooks used in 

this study, four periods, broadly speaking, seemed to emerge, 

namely: (1) 1789 to 1865; (2) 1866-1900; (3) 1901-1932; and 

(4) 1933 to present. In general, the chronological approach, 

grouped under these four periods, has been used. Sub-topics 

have been used wherever specific subject matters, such as 

"civil liberties", required individual treatment. It is 

recognized that many of the decisions which are listed in 

chronological sequence could also have been considered from 

a topical approach. For instance, the Gibbons v. Odgen case 

is listed chronologically under the Marshall Era. If top­

ically arranged, it would of course fall under the discussion 

of the Interstate Commerce Clause. 

Period 1789 to 1865 

Chisholm v. Georgia, 2 Dallas 419 ( 1793). This is the first 

important constitutional case decided by the Supreme Court. 

The Court, by ruling that it had original jurisdiction in an 

action brought by a citizen of South Carolina against the 

State of Georgia, brought on the Eleventh Amendment which 

repealed that construction of judicial power. 1 

Marbury v. Madison, 1 Cranch 137 (1803). The Supreme Court 

1corwin, loc. cit., p. 334 • 








































































































































































